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DIGEST 



OF THX 



LAWS OF MASSACHUSETTS. 



TITLE LXII. 

FERRIES AND FERRY-MEN. 

1. Of the manner of licensing ferry -men. 

2. Duty of townB to provide ferry-men^ and penalty 
for neglect. 

3. Duty of ferry-men ; and penalty for neglect of such 
duty. 

4. Liability of unauthorized persons who act as ferry-* 
men. 

I. Of the manner of licensing ferry-men. 

Licenses for keeping ferries may be obtained from the ^ 

Suit. 1T06, C 48| t. J, 

court of general sessions of the peace of the county 
wherein such ferry may be ; and the said court is em- 
powered to grant such licenses to such person or persons 
as shall be judged suitable for such service by the same 
court; and to state the fare or ferriage at each ferry, for Ferriage to be itaua 
passengers, horses, and other creatures, carriages,' wag- **^ '*^' 
gons, carts, teams, and other things there transported* 
always having regard to the breadth and situation of, and 
the more or less passing, at any ferry ; in all cases tak* 

, . . ^ - ^ renymen to give 

mg bond, with sumcient sureties of each ferry-man, for bond. 
the faithful performance of the duties and services of his 
place. 



i^ssj 



rfMi^ 
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606 FERRIES AND FERRY-MBN. 

II. Duty of towns to provide feny-meoy and penalty 
for neglect. 

The same statute has further provided, that whenever 
the court of general sessions of the peace of any county 
in this commonwealth, shall judge it necessary to set 
up a ferry for the convenience of passing. any river or 
waters, and no person shall appear to keep the same for 
the stated profits thereof; the town or district wherein 
such ferry may be, shall take efiectual care to provide a 

^^imlTbn^enaed ^^^^^^^^^^ persou or persons to keep and attend the same, 
■ndtogivebondi. ^t such place, and in such times of the year, as the said 

court shall judge necessary; which person or persons 
shall be licensed by such court as aforesaid. And the 
said court shall take bonds with sureties of such persons 
for the faithful performance of the duties and services of 
their places, and state the fare or ferriage to be demand- 
ed and received at such ferry; having regard to the 
breadth and situation of, and the more or less passing at 
the same. 

The same statute hath further provided, that if any 

ibid.*. 5. i_ r • 1 1 

such ferry so judged necessary, shall be over any river 
S^iSSitdy to o^ water, when one town or district joins thereto on one 
pro enrnten. ^-^^^ ^^^^ another town or district on the other side, in 

such case th^ said towns and districts shall, cither jointly 
or alternately, provide such person or persons to keep 
such ferry as the said court shall order. 

The same statute hath further provided, that any town 

• • or district, neglecting to t>rovide suitable perspns to keep 

Penalty for neglect, ferries as afofcsaid, shall forfeit and pay /or/y doliara for 

each month's neglect ; one moiety thereof to the use of 

To wKose use aoch ^- i . . . • . • • * • 

penalty shall accrue, the Commonwealth, and the other moiety to him or them 

who shall inform and sue for the same. And all the for* 
feitures aforesaid which may be incurred, shall be reco- 
verable in an action of debt, with costs of suit, before a 

Mode orTecoTeiy. 

justice of the peace or court of common pleas of the 
county wherein the ferry may be, according to the 
amount of the forfeitures to be recovered. 
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III. Duty of ferry -men; and penalty for neglect of 
such duty. 

The same statute hath further provided, that all ferry- 
men, at the several ferries in this commonwealth, shall ' ** 
keep a' good boat or boats, in good repair, suitable to the ^'StSS^^^- 
water they are to ferry over, and give ready and due at- **^**' 
tendance on passengers on all occasions, for the times, 
and according to the regulations established at any ferry ; 
fflid the keeper or keepers of each ferry, for every neg- 
lect of such attendance shall forfeit and pay one doliar^ 

Penalty for neglect. 

and for every neglect in keeping such a boat, tnoenty dol' 
lars; one moiety thereof in each case to the use of the _ ^ 

' To whose use such 

commonwealth, and the other moiety to him or them P^^^^^'^'^'^'^^^^'^- 
who shall inform and sue for the same ; and be further „ ^ ,..,.. 

Further habie in an 

liable to pay in an action on the case, all such special **=''«" f"'^*»"^s«- 
damages as any person shall sustain by such neglect.(l) 

IV. Liability of unauthorized persons, who act as ferry- 
men. 

The same statute has further provided, that if any per- 
son or persons shall keep a ferry, or transport passengers 
over or across any stated ferry so as to demand or re- 
ceive pay, having no right or authority so to do, he shall p .^ 
forfeit and pay for every such offence, four dollars ; one 
moiety thereof to the commonwealth, and the other to 
him or them who shall inform and sue for the same ; and 
be further liable, in a special action on the case, to pay Mtioi^fordaniigc"" 
such damages as may or shall accrue to the person or 
persons assigned and authorised to keep any such stated 
ferry or ferries. 

(1) If the ferry-raen be provided by the town, in such case, one 
moiety of the forfeiture goes to such town inslead of the common- 
wealth. Stat. 1796, c. 42, s. 4. 
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TITLE LXIII. 

FIELD-DRIVERS. 

Bt statute it is enacted> that there shall be chosen at 
' ^' ' *' ' the annual meeting for the choice of town officers) in each 

^^235^^*® town, two or more persons for field-drivers, who shall be 

sworn to the faithful discharge of their trust ; and the 
field-drivers thus chosen and sworn, are severally au*. 

T^eirmuhority. thorfzed apd empowered, to take up and impound any 

swine unyoked and unringed, horses unfettered, sheep 
not under the care of a shepherd or going at large on the 
common or highways leading through such town, be«> 
tween the fifteenth day of Jfiril^ and the first day of JVb- 
vembevj and them in pound detain, or deal with, according 
to law, until the owner shall pay for the use of the field- 
driver, one shilling a head, for all such horses, and three 
fience a head for all sheep and swine ; besides two fiencc 
a head for all such horses, and one fienny for all sheep 
and swine, to the pound keeper, who may have the care 
of the particular pound in which they may be restrained. 
They have likewise authority to impound creatures 
taken damage feasant. 

So also the proprietors of any common field, or the 
major part of such of them as shall be present at a meet* 
ing legally warned for that purpose, may choose hay- 
wards or field-drivers, who shall be under oath, and shall 
have the same powers as if they had been chosen by a 
town. 

Stat 1788 c 65 8 6 ^ pcrsoH who rcscucs any creatures taken up, damage 

feasant^ from the hands or care of the field-driver in his 

„ , • way with them to the pound, forfeits /br^y shillings* to be 

Penalty tor reselling ' * ./ ^ o j _ 

fiSdSriveiT*" '*** recovered in an action of debt, one moiety to him or 

them that will sue for the same, and the other moiety to 
and for the use of the county within which the offence is 
committed ; and is further liable to pay the party injur- 
ed, the full damages he might be entitled to recover by 
impounding such creatures, in an action of the case. 
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TITUE LXrV. 



FIRE AND FIRE-WARDS. 

1. Of the choice of fire-wards ; and the penalty for 
their refusal to serve. 

2. Their power ; and the penalty for non-obedience of i 
their commands. ^ 

3. Liability of those who plunder property at fires. 

4. Provision against the danger of fire^ by reason of 
sail or rigging lofts, and livery stables. 

5. Liability of those who voluntarily and unnecessa- 
rily set fire to woods. 

6. Liability of those who make bonfires, or other fire- 
works. (1.) 

L Of the choice of fire-wards ; and the penalty for 
their refusal to serve. 

By statute it is enacted, that each town in this com- 
monwealth, in their March or April meeting annually, '«*Ki<*^ 
wherein the qualified voters shall think it expedient to ft5?w£^*^ 
choose fire- wards, shall have power to elecf such num« 
ber of suitable pers6ns to be fire-wards therein, as shall 
be deemed necessary ; and each person, so elected, shall 
be notified thereof within three days, and shall, within 
three days after being so notified, enter his acceptance 
or refusal of the said office with the town clerk. 

And if any person, being so elected and notified, shall 
neglect to enter his acceptance or refusal as aforesaid, he 
shall forfeit and pay ten doHars^ unless excused by the Sf"**'^ ^** "•^ 



inj. 



(I) Of damages, where building are prostrated to prevent an 
increase of fire, see title Damages, pagpe o7Z. ' 
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FIRE AND FIRE-WARDS. 

town ; and the town shall have power to elect another in 
his pjacey in case of such neglect or refusal. 

And when any lire shall break out in any town, where- 
in fire-wards shall be appointed, they shall immediately 
attend thereat, and carry with them a suitable staffs or 
badge of their office. 



Ibid. s. 3. 



II. Their power ; and the penalty for non-obedience of 
their commands. 

The same statute has provided, that, when any fire 
shall break out, in any town, the fire-wards thereof, who 
SSTthfVwt"?"*^ shall be present in the place of immediate danger, or any 

topreveuuhetpraiS' three of them, and where no fire- wards shall be appoint- 
ing of fire. , Ml* • . > 

ed, a major part of the selectmen present, or, m their 
absence, two or three of the civil officers present, or, in 
their absence, two or three of the chief military officers 
of said town, present, shall have power to direct the 
pulling down, or demolishing, any such house or build- 
ing, as they shall judge necessary to be pulled down, or 
demolished, in order to prevent the further spreading of 
the fire. 

And, during the continuance of any fire, the said fire- 
wards, or officers, as the case may be, shall have power 
to require assistance for extinguishing the same, and for 
removing any furniture, goods, or merchandize, from any 
building on fire, or in danger thereof ; and to appoint 
guards to secure the same ; and also assistance for pull- 
ing down, or demolishing any house, or building, as the 
case may require ; and further, to suppress all tumults 
and disorders. 

And the said fire-wards, selectmen, or officers, as the 
case may be, shall have authority to direct and appoint 
the stations and operations oFthe engine-men, with their 
engines, and of all other persons, for the purpose of ex- 
tinguishing the fire, and preventing its increase. 

And if any person shall refuse, or neglect, to obey any 
order given by said fire-wards, or officers, in the pre- 



Ibid. 



Thdr power to re* 
qnire assistance at 
fires. 



And to suppress tu- 
mults. 



Ibid. 

To appoint the sta- 
tions of engines, etc. 
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FIRE AND F1RE.WARDS. ^H 

iilises) the person so offending) shall forfeit and pay, for pg^tyft,a 
each offence, ten dollars. naodi. 

III. Liability of those who plunder property at fires. 

The same statute has further enacted, that, if any per- 
son shall, in such case of fire, plunder, purloin, embezzle, 
convey away, or conceal, any furniture, goods or chat-, 
tels, rights or credits, merchandize or effects, of the in- 
habitants, whose houses or buildings shall be on fire, or 
endangered thereby, and said inhabitants shall be put 
upon removing the same, and shall not restore, or give 
notice thereof to the owner, (if known) or to one of the 
fire-wards of the town, or bring them into such public 
place as shall be assigned by the selectmen of the town, 
within two days after public notice shall be posted in . 
some public place, in the town, by the selectmen there- 
of, for that purpose, the person or persons so offending, 
and being thereof convicted, shall be deemed guilty of 
larceny^ and punished accordingly. 

IV. Provision against the danger of fire, by reason of 
sail or rigging lofts, and livery stables. 

The same statute has further enacted, that if any per* 

Ibid ti Sm 

son shall occupy or improve any tenement or building 
whatever, in any part of any maratime town in this com- 
monwealth, for the business or employment of a sail- 
maker, or rigger, or keeper of a livery stable, except 
only in such parts of the town as the selectmen thereof, 
or a major part of them, shall direct and determine, such 
sail-maker or rigger, so offending, shall forfeit and pay, 
for each offence, ten dollara ; and such keeper of a livery 
stable shall forfeit and pay, for each offence, .^y dollara 
for every month so occupying the same^ and so in pro- 
portion for a longer or shorter time. 

V. Liability of those who voluntarily and unnecessarily 
set fire to woods. 

VOL. II. 2 
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613 FIRE AND FIRE-WARDS. 

The same statute has further enacted^ that if any per- 
son or persons shall^ wittingly or willingly) set fire to 
I , any woods or lands lying in common, or to woodland, or 

other land held in seyeralty, and not his own, within this 
I commonwealth, without leave first had and obtained from 

the owners of the land, or those who have a right to g^ve 
the same leave ; excepting in cases in which it may be- 
come necessary to make back-fires to stop the progress, 
or subdue any fire that may be spreading ; the person so 
offending, shall forfeit and pay, for each offence, ten dol» 
iartf one moiety thereof to the use of the commonwealth, 
and the other moiety thereof to the use of him or them 
that shall inform for the same ; and shall be liable in a, 
special action on the case, to pay damages to all persons 
aifo lies for the injatw injured by such fire, including the injury that may be 

done by any necessary back-fire made for the purpose 

aforesaid. 

And in case any person under age shall offend, such 

^^* penalty shall be recovered of* the parent or master re- 

Parentiaiidinaiten spectively of such pcrson Under age, unless it shall ap- 

ItaUe for the penalty *^ -^ «^ » r 

J»*«og»«wof pear, that such person under age was employed or 
vaoti, under age., directed by some person other than the parent or mas- 
ter ; in which case, the person so employing or direct- 
ing, shall be liable therefor. 
And the fines in this section mentioned, may be re- 

RecoTcry of the fines. 

covered m an action of debt, with costs of suit. 

VI. Liability of those who make bonfires, or other fire- 
works. 

By statute it is enacted, that if any person, or persons, 

Stat. 1706.6.82,1. 11. , « J r ' I- 

shall set fire to any pile, or combustible stuff, or be any 

BfMifires interdicted. _ i* ■ >• •>«• 

ways concerned m causing, or making a bonfire, m any 
street or lane, or any other part of any town or district 
within this commonwealth, such bonfire being within ten 
rods of any house or building, every person so offend- 
ing, shall, for each offence, forfeit and pay the sum of 
Penaitf. "5"*' doliarsj or be imprisoned not exceeding one month. 
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Said fine to be recovered, with costs of prosecution) one 

moiety of said fine to the use of the poor of the town or >**"'■«****>• 

district wherein the offence shall be committed, and the Towiwieiiic. 

other moiety to him, or them, who shall sue for the 

same. 

And all masters are made liable to pay the fine afore- 
saidi for the offences of their servants ; and all parents 
for the offences of their children, under age, and not JJJJ^^^JJ^f^J^ 
being servants. SEl&f'*^ 

Another statute has also provided, that, if aiiy person 
shall offer for sale, set fire to, or throw any lighted * 

cracker, squib, rocket, or serpent, within this common- ^^» *^ p'**' 
wealth, without the license of the selectmen of the se- 
veral towns respectively, first obtained therefor, he shall 
forfeit, for every such offence, the sum of Jive dollars ; 
one moiety to the use of the poor of the town, in which ^^ ^' 
the offence shall be committed, and the other moiety to''^"'"**^"** 
the use of the prosecutor ; to be recovered by action of 
debt, or by information before any justice of the peace of ••^•''•***^'*^' 
the county in which the offence shall be committed, with 
the costs of suits. 
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TITLE LXV. 

FISHERY AND FOWLING. 

Bt statute it is enacted, that every inhabitant, vrho is an 

householder, shall have free fishing and fowling in any 

s v^.'i4o! **^*' great ponds, bays^ coves, and rivers, so far as the sea ebbs 

and flows, within the precincts of the town where they 
dwell, unless the freemen of the same town, or the gene- 
ral, court have otherwise appropriated them. Provided j 
that no town shall appropriate to any particular person, or 
persons, any great pond, containing more than ten acres 
of land ; and that no person shall come upon another's 
propriety without their leave, otherwise than as here- 
after expressed ; the which clearly to determine : It is 
declared, that in all creeks, coves, and other places about 
and upon salt water, where the sea ebbs and flows, the 
proprietor of the land adjoining shall have the propriety 
to the low-water-mark, where the sea doth not ebb above 
an hundred rods, and not more wherever it ebbs further. 
Provided^ that such prof^rietor shall not, by this liberty, 
have power to stop or hinder the passage of boats, or 
other vessels, in, or through any sea, creeks, or coves* 
to other men's houses, or lands. And for great ponds, 
lying in common, though within the bounds of some 
town, it shall be free for any man to fish and fowl there 
and may pass and repass, on foot, through any man's 
propriety for that end, so they trespass not upon any 
man's corn, or meadow. (1) 

(1) In the case of Coolidge v. Williams, 4 Mass. Rep. 144» the 
court remarked, that "towns adjoining or extending across a na- 
vigable river, may own the soil of the flats, and even of the channel, 
if a grant has been obtuned from the government ; but the property 
of the fisb, and also of all tide- waters, is in the public. But it seems 
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FISHERY AND FOWLING. 

to be m put of the common liw of the state, that the town nikjr 
appropriate the fish, if not appTopriBted hj the lepiUture ; but for 
taking the fiah. no man coaM lawfkiUy go on the loit of another 
-without hia leave. T))ia rale of our common law, probaUy, ori< 
ginated from a decUration of mmmm liberties, made by the general 
court of the colony of JUaiachateiit Say. If, therefore, no iqipro- 
priation has been made of the Gsh, any citizen may take them, so 
that he does not trespass on the land of othero. But any town, ad- 
joining any rlter, may appropriate the Rah taken within its limiU ; 
and, that the town, on Ihe opposite aide jif the river, may have the 
tame right, the limits must not include the tide-waters ebbing and 
flowing, but the] shores on which the fish are drawn and placedi 
when they may be said to be taken according to the intent of thi* 
privilege. If the fiah, when ca<^[ht swimming in the public tide- 
waters, are to be considered as taken within the limits of any town, 
before they are hauled on shore, it will be difficult, in man^ cases, 
to define the interfering rights of towns, situate on opposite banks: 
And when the channel is not granted, fish swimming there, out 
of the limits of any town, would not be subject to appropria- 

" The power of appropriation, Mily, not meeting the wishes of 
many towns, acts have been passed authorising them, not only to 
fix the times and manner of taking the fish, but also the places, 
and the disposition of them when taken ; and to aell the exclusive 
right of fishing ; and guarding this authority with pecuniary penal- 
ties. And the place of fishing is always understood to be, that 
part of the shore used for employing seines and nets, or other en- 
gines, andfoFbringingthefish to land; and not any part of the tide- 
waters in wbi^ tbey were si 
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TITLE LXVl. 

FORCIBLE ENTRY AND DETAINER. 

^ ^. ^ . J^T common law, a man disseized of any lands, or 

Can. Diet, cttet ^ ' 

1 Hawk. 140, tenements, if he could not prevail by fair means, might 

lawfully regain the possession by force, unless he were 
put to a necessity to bring his action, by having neglected 
to enter in due time. 

But this indulgence of the common law, in suffering 
1 UAwk!i4i. persons to regain the lands they were unlawfully depriv- 

^ ed of, having been found by experience to be very pre- 
judicial to the public peace, by giving an opportunity to 
powerful men, under the pretence of feigned titles, forci- 
bly to eject their weak neighbours, and also by force to 
retain their wrongful possessions, it was thought neces- 
sary by many severe laws to restrain all persons from 
the use of such violent methods of doing themselves 
justice. 

In England, the first of these laws was enacted in the 
reign of Edward the third, and the last in the reign of 
James the first. 

On this subject, there is a statute of this common- 
wealth, which enacts, that two justices of the peace, 

Tvo jaitiees, quonon 



Stat n 84, c. 8, 8. 1. 



ttfittf, II ay inquire quorum unus^ shall have authority to inquire by a jury, 

into " ■" 

and 

jury, 



and detainer by^*^ as well against those who make unlawful and forcible en- 



try into lands or tenements, and with a strong hand de- 
tain the same, as against those who, having a lawful and 
peaceable entry into lands or tenements, unlawfully and by 
force hold the same. And if it be found, upon such in- 
quiry, that an unlawful and forcible entry hath been 
made, and that the same lands or tenements are held and 
detained with force and a strong hand ; or that the same 
after a lawful entry are held unlawfully, and with force 
and ^ strong hand ; then that such justices shall cause 
the party complaining to have restitution thereof. 



It 
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K What will amount to a forcible entr^y or a forcible 
detainer. 

3. Proceedings by which to recover the possession 
against the wrongdoer. 

3. The evidence. 

I. What will amount to a forcible entry, or a forcible 
detainer. 

A forcible entry must regularly be with a strong hand, 

S Bsc Ahf SSMm 

with unusual weapons, or with menace of life or limb. 
If a man enters fieaceably into a house, but turns the 

Ibid. 

party out of possession by force ; or, by threats, frights 
him out of possession, it is in law, a forcible entrt^. 

If a house be bolted, it is forcible to break it open ; but 
it is not so to draw a latch and enter into the house ; and '^^ 
if a man whose entry is lawful, shall entice the other out 
of the house, and enter, the door being open, or only 
latched, his entry is justifible. 

If one find a man out of his house, and forcibly with- 
hold him from returning to it, and send persons to take 
peaceable possession thereof, in the party's absence, this, 
by some opinions, says Hawkins, is no forcible entry, in- 
asmuch as he did no violence to the house, but only to 
the person of the other ; but he himself is of a contrary 
opinion, for though the force be not actually done upon 
the land, nor in the very act of entry, yet since it is used 
with an immediate intent to make such entry, and the 
manner of doing it only prevents the opposition, it can- 
not be said to be without force. 

If several come in company, where their entry is not 
lawful, and all of them, saying one, enter in a peaceable 
manner, and that one only uses force, it is a forcible en- 
try in them all ; because they come in company to do an 
unlawful act: and therefore, the act of therone is the act 
of them all, and he is presumed to be only the instrument 
of the rest. ^ But otherwise it is, where one had a right 
of entry ; for there they only come to do a lawful act, and 
therefore it is the force of him only who used it. 
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Ibid. 



IM. 



Ibid. 



If he who hath an estate in land by a defeasible titlcy 
continues with force in the possession thereof^ after a 
claim made by one who had a right of entry theret09 he 
shall be adjudged to have entered forcibly. 

The same circumstances of violence or terror, which 
will make an entry forcible, will make a detainer forcible 
also ; from whence it follows, that whoever keeps in the 
house an unusual number of people, or unusual weapons, 
or threatens to do spme bodily harm to the former pos- 
sessor, if he dare return, shall be adjudged guilty of a 
forcible detainer, though no attempt be made to re-enter. 

So it hath been said, that he also shall come under the 
like construction, who places men at a distance from the 
house, in order to assault any one who shall make an 
attempt to enter it. But it is said, that a man ought not 
to be adjudged guilty of this offence, for barely refusing 
to go out of a house, and continuing there in despite of 
another. 

II. Proceedings by which to recover the possession 
against the wrongdoer. 

The injured party must state his case by complaint, 
formally made in writing to two justices of the peace, 
Complaint to the jus- guorum unu8 ; upon which it will be their duty to make 

out their warrant under their hands and seal, directed to 

Their wanrnt to the ^i i_ •«» r*.i ^ j- t_- • t 

fiheriiTtosummona the Sheriff of the samo county, commandmg him, m be- 

lurv* 

half of the commonwealth, to cause to come before them, 
twelve good and lawful men of the same county, each one 
of whom having freehold lands or tenements of the year- 
ly value oi forty ahilUnga. 

The form of this warrant is prescribed by statute, and 
may be seen in the appendix. 

The justices must then make out, under their hands 
and seal, a summons to the adverse party, requiring him 
to appear at a time and place therein named, to answer to 
the complaintiwhich has been exhibited against him. * 

The form of this summons is also prescribed by statute^ 
and may be seen in the appendix. 



Stat. 1784, c. 8, s. 9. 



See Append. No. 1. 



Stat 1784, c 8, s. ?. 

Sammons tp tlie ad- 
verse party. 



See Append. No, 3. 
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This summons must be served upon the adverse party^ 
personally) or a copy thereof must be left at his last and ' * 



usual place of abode, seven days exclusively before the ^jJ^^S^JSi 
day appointed, by the justices, for the trial. ^*^' 

If, when the jury appear, there shall happen, by acci- 
dent or challenge, not to be a full jury, the sheriff shall 
fill the pannel, de talibua circumataniibus^ as in other JS^uSSTa'Sr 
cases. j"'^- 

When the pannel is filled, the justices must then lay 
before the jury the exhibited complaint, and administer 
to them their oath. JiiraB'<*tii. 

The form of this oath is also prescribed by statute, and ^ „ . 

'^ ^ ' See Append. No. S. 

may be seen in the appendix. 

If the jury, after a full hearing of the cause, shall find 
the complaint laid before them, supported by evidence, 
they shall all sign their verdict in form, as pres6ribed by 
statute. 

The form of the verdict may be also seen in the ap- see Append, no. 4. 
pendix. 

Upon the return of such verdict, it is the duty of the _ . , ^^_^. 
justices to enter up judgment, that the complainant have 

I. , . J J .V . •. -Stat. 1784, 0.8,1, 3. 

restitution of the premises, and to award their writ of 
restitution accordingly. But if no such verdict be re- 

Ibld. s. 3. 

turned, the respondent shall be allowed his legal costs, 

1 ■ . . ..• *i- r Respondent entitled 

and have his execution therefor. tocoits,mcaae>* 

The form of the writ of restitution is also prescribed see Append, no. s. 

by statute, and may be seen in the appendix. 

There is no appeal from the judgment of the justices. stati784,c.8,i.3. 

Neither will such judgment be a bar to any after action 

brought by either party ; nevertheless, if the proceedings ^"■pp" • 

be irregular, they may be removed, by certiorari^ into the ^"J^^f^t^J/S^,. 

supreme judicial court holden in the county where the 

complaint was tried. 

III. The evidence. \ 

In all cases of a forcible entryy it is apparent, that the ^ ^^.^ ^^^^ ^ ^ ^ 
enly inquiry must be respecting the /orce; and not with 

VOL. II. 3 
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regard to tbe right of firofiertyy or potiession : For^ in 
such casct) no person has a right to obtain possession of 
his own lands, or tenements^ by force ; because it would 
Ibid. 4. disturb the public peace. And the public peace is a su- 

perior consideration to any one man's prirate property ; 
as if individuals were once allowed to use private force 
as a remedy for private injuries^ all social justice must 
ceasC) the strong would give law to the weak, and every 
man would revert to a state of nature. 
In respect to the true import of forcible detainer^ there 

k ' 2Swif.Sjit.L.C. 72* ^ , J 1.^ 1 . • . A r •i.i 

\^ seems to be more doubt and uncertainty. A forcibiOt or 

wrongful detainer may be after a forcible entry ; or after 
an unlawful but peaceable entry ; or after a lawful and 
peaceable entry. If a person should be absent from his 
house, a short time, and another enter quietly, if, on re- 
turn of the owner, the person thus entering, hold posses- 

I sion by force, and a strong hand, it is a forcible detainer. 

So, if I lease, for a short time, houses, or lands, and the 
lessee enters ; his entry is lawful and peaceable : But if 
he holds over his term, by force and violence, he is guil- 
ty of a wrongful and forcible detainer. But here, in the 
case of a detainer^ it is necessary that there be an inquiry 
respecting the right of fiossesaien : For a stranger may 
come and attempt to take possession of my house, and I 
. may resist him with force. If there can be no inquiry 
respecting the right, he may turn me out of my house, on 
account of the force I employed to defend it. But then> 
upon this process, no inquiry can be made, and no deci- 
sion be had respecting the title. The right of possession 
must be the only inquiry. 
It is proper here to observe, that our statute of fouci- 

BLE ENTRY AND DETAINER COntaiUS 2i prOVlSOj whlCh 

declares, that its provisions shall not extend to any per- 
son, who has had the occupation of any lands, or tene- 
ments, by the space of three whole" years together, next 
before, and whose estate therein is not ended nor deter- 
mined. 
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TITLE LXVII. 

FORESTAI^LDTG, REGRATING AND 

ENGROSSING. 

1. h oRESTALLiNG. Forestalling, which is an ofifence, 

4 Bl Com, 159. 

at common law, consists in the. buying, or contracting 
for any merchandize, or victuals, coming in the way to 
market ; or dissuading persons from bringing their goods, 
or provisions there ; or persuading them to enhance the * 
price, when there ; any'of which practices make tlie mar- 
ket;dearer to the fair trader. 

2. Regrating. This offence is described to be the 
buying of corn, or other dead victuals, in any market, and 
selling it again in the same market, or within four miles 
of the place. For this also enhances the price of the 
provisions, as every successive seller must have a suc- 
cessive profit. 

3. Engrossing. This offence is also described, to be 

Ibkl. 

the getting into one's possession, or buying up, large 
quantities of corn, or other dead victuals, with intent to 
sell them again. This must, of course, be injurious to 
the public, by putting it in the power of one or two rich 
men to raise the price of provisions at their own discre- 
tion. And so the total engrossing of any other commo- 
dity, with intent to sell it at an unreasonable price, is an 
offence indictable and fineable, at the common law. - 

4. The general penally for these offences, is discre- 
tionary fine and imprisonment. 
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FORGERY AND COUNTERFEITING. 



4BLCOM.S47. 



Cun. Diet TlL 

Vorg.titet 

1 Hawk. P. C. 183. 

lRoU.Afar.S8,S0. 

It Co. 27. 



Cun. Diet. 
Tit. Forg. eitei 
3 Insc 169. 
1 Mawk. P. C. 188. 



Clin. Diet Tit 

JPorg. cites 

1 Hawk. P. Q. Ids. 



Can. Diet Tit 

"Forp. cites 

3 Inst 171. 

1 Hawk. P. C. 183. 



Cun. Diet Tit 

Porjf. cites 

1 Hawk. P. C. liS^ 



Jb OAGERT, or the crimen faUiy may be defined, at com- 
mon laW) to be the fraudulent making, or altering of a 
writing, to the prejudice of another's right. 

The notion of forgery doth not so much consist in the 
counterfeiting a man's hand and seal, which may be often 
done innocently, but in the endeavouring to give an ap- 
pearance of truth to a mere deceit and falsity ; and either 
to impose that upon the world, as the solemn act of 
another, to which he is no way privy, or, at least, to make 
a man*s own act appear to have been done, at a time when 
it was not done, and, by force of such a falsity, to give it 
an operation, which in truth and justice it ought not to 
have. 

Hence it is said to be forgery for a man to make a deed 
of certain lands to J. S. and afterwards to make a deed of 
the same lands to J. O. of a date prior to that of the deed 
to J. S. for herein he falsifies the date in order to defraud 
his own grantee, by making a second conveyance, which, 
at the time, he had no power to make. 

Also, it is forgery for a man, who is ordered to draw 
a will for a sick person, to insert legacies in it of his 
own head. 

So where one, finding another's name at the bottom of 
a letter, at a considerable distance from the other writ- 
ing, causes the letter to be cut ofr> and a general release 
to be written above the name, and takes oflT the seal, and 
fixes it under the release, this is also forgery. 

Also, the making any fraudulent alteration of a true 
deed, in a material part, is forgery ) as the making a lease 
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of the tnianor of Dale appear to be a lease of the manor 
of Sale^ by changing the letter D into an S ; or, by making 
a bondf(kr>fvff hundred fiounds^ expressed in figures, seem 
to have been made for^v^ thousand^ adding a new cypher. 
But in 3 Inst. 169, Lord Coke seems to think, that a deed, 
so altered, is more properly to be called a false than a 
forged deed ; but, by Serjeant Hawkins, this is forgery ; 
for a man's hand and seal are falsely made use of to tes- 
tify his assent to an instrument, which, after such an 
alteration, is no more his deed than a stranger's. 

But as the fraud and intention to deceive, by imposing 

Cun. Diet Tit. Forj. 

upon the world that as the act of another, which he never i Hawk. p. c. i83. 

consented to, are the chief ingredients which constitute 

the offence ; so it hath been held, that he who writes a 

deed in soiother's name, and seals it in his presence, and 

by his command, is not guilty of forgery ; because the 

law looks upon this as the other's own sealing, as done 

by his approbation and command. 

It seems, that by a bare non-feasance, a man cannot be 
said to be guilty of forgery ; as if a man, in drawing ap^.eite^^'^' 
will omits a legacy which he is directed to insert ; yet it Noy/ioL* 
bath, been holden, that if the omission of a bequest to one, 
cause a material alteration in the limitation of a bequest 
to another ; as where the omission of a devise of an estate 
for life to one man, causeth adevise of the same lands to 
another, to pass a present estate, which otherwise would 
have passed a remainder only ; he who makes such an 
omission is guilty of forgery. 

But it seems to be no way material, whether a forged 
instrument be made in such a manner, that if it were in Vor^. c\w% 

I Huwlv P C 184 

truth such as it is counterfeited for, it would be of vali- i siu. 142.* 
dlty or not ; and upon this ground it has been adjudged, 
that the forgery of a protection in the name of A. B. as 
being a member of parliament, who, in truth, at that time, 
was not a member, is as much a crime as if he were. 
To render a man liable for forgery, the indictment 

. ,. Coinmonw.v. Myeail^ 

must contam a technical description of forgery, other- 2 Mass. Rep. ise. 
wise it will be substantially insufficient. 
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In an indictment fo4* forgery, alleging an instrumeni 

Commonw. v. Stow. 

1 Mass. Rep. ««. to bc " in the words andjigurea following^** a strict reci- 
tal is necessary. ^ 

But the number of a bank bill^ and the figures in its 

Commonw. t. Bailey « 

1 MMi.Rcp. 02. margin marking its amount, are not parts of the bill, and 

need not be set out in the indictment. 
*In England, the party whose name is said to be forged, 

Commonw. ▼. Sneli, 

3iiftf.Bep.82. cannot be a witness ; for he is considered as interested • 

because, if the instrument is found by the verdict to bc 
a forgery, it is impounded by the court, so that it cannot 
again be used as evidence in an action against him. But 
in this state, the law is, in this respect, different, and the 
party whose name is said to be forged may be a witness ; 
for, although an instrument, found by verdict to be forged, 
is retained on the files of the court, yet any person in- 
terested may have a copy, by which to form his writ, and 
a duces tecum to the clerk to bring the onginal into co.urt 
on the trial ; and, therefore, the objection to such wit- 
ness goes only to his credibility. 

So, on the trial of indictments for forging an instru- 
ment, or for knowingly passing it as genuine, no rule of 
law requires, as indispensable, the production to the jurj 
of the forged instrument. The instrument alleged to be 

forged, must be so far described in the indictment, that 

« 

it may appear that forging it is an offence ; and this de- 
scription, as well as the forgery, must be proved hy the 
best evidence the nature of the case will admit. Read- 
ing the instrument is better proof of its contents than any 
parol evidence ; and verbal testimony to the signature of 
a written instrument produced in court, will be more sa- 
tisfactory than testimony to the signature of an instrument 
only referred to by the witness. The production, tliere- 
fore, of the instrument in evidence must not be dispens- 
ed with, where it is practicable. But if the instrument 
cannot be produced, the prosecutor being in no fault, and 
more especially if it be secreted to protect the offender, 
the next best evidence will be admissible ; and if it satisfy 



Ibid. 
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the jury of the defendant's guilt, it is a legal foundation 
for a ventict against hinii* But it may often happeni 
thai whea the instrument is not produced, there may be 
no other evidence, which will satisfactorily prove the 
description, or the forgery of it ; in which case, the de- 
fendant must be acquitted. 

Having thus briefly noticed this offence, as it stands at 
common law, we now proceed to consider forgery, by 
statute, under the following heads. 

1 . Penalty for forging any paper, (other than a certiii* 
cate of a public debt, or bank bills ;) or for assisting there- 
in ; or for uttering or publishing the same, knowing it to 
be counterfeit. 

2. Penalty for forging any certificate of a public debt, 
or bank bill ; or assisting therein ; or for posse'ssing, at 
any one time, any number of the same, not less than ten, 
knowing them to be forged. 

3. Penalty for uttering or publishing, as true, any 
forged certificate of a public debt, or bank bill ; or for 
repeating such offence. 

4. Penalty for bring into this state, or having in pos- 
session within this state, any forged bank bill, with intent 
to pass the sanse, and knowing the same to be forged. 

5. Penalty for making or mending any tool, paper, 
8cc. to be used in forging any bank bill. Sec. ; and for be- 
ing possessed of the same with an illegal intent. 

6. Penalty for counterfeiting any gold or silver coin, 
or for assisting therein ; or for possessing, at any one 
time, any number of the same, not less than ten, know- 
ing the same to be counterfeit, &c. 

7. Penalty for bringing into this state any counterfeit 
coin, or for possessing the same ; or for uttering or pub- 
lishing the same ; knowing the same to be counterfeit, &c. 

8. Penalty for making or mending, or being possessed 
of any tool, &c. to be used in counterfeiting. 

9. Of rewards to prosecutors of this offence. 
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I. Penalty for forging any paperi (other than a certifi- 
cate of a public debt, or bank bills ;) or for assiftting 
therein ; or for uttering or publishing the same, knowing 
it to be counterfeit- 
By statute it is enacted, that if any person shall falseir 
' make, alter, torge or counterfeit, or shall procure to be 
falsely made, altered, forged or ceunterieitedt or shall 
villingiy aid or assist in falsely making, xllering, forging 
or counterfeiting any public record, any certificate cr at- 
testation of a justice of the peace, public register, notarj 
public, clerk of any court, town clerk, or other public 
officer, in any matter wherein auch their certificate or 
attestation is receivable and may be taken as a legal 
proof; any charter, deed, will, testament, bond or writ- 
ing obligatory, letter of attorney, policy of iniurance or 
bill of exchange ; any promissory note, order, acquit- 
tance or discharge, for or upan the payment of money 
or delivery of goods ; or any acceptance of a bill of ex- 
change or any indorsement or assignment of a biU of ex- 
change or proiAissory note, for the payment of money; 
any accountable receipt for money or goods ; or for any 
note, bill or security for money or goods ;^r any lottery 
ticket in any lottery legally authorized and licensed with- 
in this commonwealth i or shall utter or publish as true, 
any such false, altered, forged or counterfeited record, 
certificate or attestation, charter, deed, will, testament, 
bond, or writing obligatory, letter of attorney, policy of 
insurance, bill of exchange, promissory note, acceptance, 
indorsement, assignment, order, acquittance, discharge, 
accountable receipt, or lottery ticket, knowing the same 
to be fdlse, altered, forged or counterfeit, with intent to 
injure op defraud any person, or any body politic or cor- 
porate ; then every person so offending in either of the 
particulars aforesaid, who shall be thereof duly convicteil 
in the supreme judicial court, shall be punuhed by soli- 
tary imprisonment, for a term not exceeding six months, 
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und by confinement afterwards, to hard labour, for a term 
not less than two years, and not exceeding ten years. 

II. Penalty for forging any certificate of a public debt ; 
or bank bill ; or assisting therein ; or for possessing, at 
any one time, any number of the same, not less than ten ; 
knowing them to be forged. 

By the same statute it is enacted, that if any person 
shall falsely make, alter, forge or counterfeit, or shall 
procure to be falsely made, altered, forged or counter- 
feited, or shall willingly aid or assist in falsely making, 
altering, forging or counterfeiting, any note, certificate, 
or other bill of credit, which hath been or may be issued 
by the treasurer or other commissioner or commisioners 
duly authorized, for any debt of this commonwealth ; or 
any bank bill or promissory note payable to the bearer, 
signed in behalf of any company or corporation, by law 
licensed and authorized as a bank within this common^ 
wealth, or payable and demandable therein, at the office 
of any banking company incorporated by any law of the 
United States; or if any person, having knowledge of such 

false making, altering, forging and counterfeiting, shall 

* 

willingly aid or assist in altering or rendering current as 
true, any such fiilse, altered, forged or counterfeit notes, 
certificates, bills of credit, bank bills, or notes, and for that 
purpose shall possess, at any one time, any number, not 

, , y r 1 Tliepossewion of any- 

less than ten, of such similar false, altered, forged or number not i«u than 

, ten. 

counterfeit notes, certificates, or bills of credit, bank 
bills or notes, knowing the same to be false, altered, 
forged or counterfeit, as aforefaid, with intent to utter or 
pass the same, and thereby to injure or defraud this com- 
monwealth, any body politic or coporate, or any person 
or persons ; then every person so offending in either of 
the particulars aforesaid, who shall be thereof duly con- 
victed in the supreme judicial court, shall be punished 
by solitary imprisonment for a term not exceeding one punMhmem. 

VOL. II. 4 
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year, and by confinement afterwards to hard laboori for 
and during his or her lire.(l) 

in. Penalty for utteiing or publishing!) «« true, any 
forged certificate of a public debt ; or bant bill ; or for 
repeating such offence. 

By the same slalute, if any person shall utter or len- 
der in payment as true, any such falsd altered, forged 
or counterfeit note, certificate, or bill of any delrt of this 
commoii»'e;iith, bank bill, or promissory note, payable to 
the bearer, by any bank as aforesaid, knowing the same 
tu be false, altered, forged or counterfeit, with intent to 
injure or defraud this commonwealth, any body politic 
or corpDi'dte, or atiy person or persons ; every persoD ao 
offending, and who shall be duly convicted thereof in the 
supreme judicial court, shall be puniihed by aoliury im- 
prisonment for a term not exceeding thirty days ; and by 
confinement afterwards to hard labour, for a term not 
exceeding three years; or by a fine not exceeding oru 
thousand dollart, and by binding to the good behaviour 
for two years, at the discretion of the justices of the said 
court before whom the conviction may he. And if, after 
>«' any such conviction, the same person shall be guilty a 
second lime of the like offence, and shall he duly con- 
victed thereof in the supreme judicial court ; or if in the 
supreme judicial court at the same term thereof, any 
person shall be duly charged and convicted of the said 
oiTencc in three several instances, then such person may 
be adjudged to be a common uilerer of counterfeit bills, 
and shall be punished by solitary imprisonment for a 
term not exceeding one year, and by confinement ^er- 
wardb to hard bbour for a term not less than two years, 
and nol excecdinj;; ten years. 

(I ) The possession in rlih slate, of ten counterfeit bank biHs, with 
I he intent to paaa tlicm in another ttate, is anufience uitliin this act. 
CunnDunuealtli v. Cme, S Mass. Kep. 132, 
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IV. Penalty for bringing into this state, or having in 
possession within this state, any forged bank bill, with 
intent to pass the same, and knowing the same to be 
forged. 

By the same statute, if any person shall bring into, or^^ 
shall have in his possession within this state, any false, 
forged, and counterfeit bill or bills, note or notes, in the 
similitude of the bills or notes payable to the bearer there- 
of, issued by or for any Hank or banking company, which 
is or shall be established within this state, or in any other 
part of the United States, for the purpose of rendering 
the same current as true, or with intent to pass the same, 
knowing the same to be false, forged, and counterfeit ; 
every such offender, upon due conviction thereof before 
the supreme judicial court, shall be punished by soli- 

, . ' Pnni&hment. 

tary impnsonment, for such term, not exceeding three 
months ; and by confinement afterwards to hard labour, 
for such term, not exceeding three years ; or by a fine, 
not exceeding one thousand dollars^ and imprisonment in 
the common gaol, not exceeding one year ; as the jus- 
tices of the said court, before whom the conviction may 
be, shall sentence and order, according to the aggrava- 
tion of the offence.(2) 

V. Penalty for making or mending any tool, paper, 
&c. to be used in forging any bank bill, Sec. ; and for be- 
ing possessed of the same with an illegal intent. 

By the same statute, if any person shall engrave, form, 

Ibid. s. 5. 

make, or mend, or shall begin to engrave, form, make, 
or mend any pVatc or plates, paper, rolling-press, or other " '*'^* 
tool, instrument or material, devised, adapted and de- 
signed for the stamping, forging and making any coun- 
terfeit certificates, bills, or notes, which have been or shall 

(2) The possession of forged bills purporting to be the bills of the 
bank of A. no such bank in fact existing; with intent to pass them 
as genuine bills, is not an offence within this act. Commonwealth 
V. Morse, 2 Mass. Rep. 138. 
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be issued as aforesaid, bjr or for any debt of this com- 
monwealtb} or by or for any bank or banking compftoyt 
whicb is or sball be established in this statCi or in any 
other part of the United States ; or shall have in his poa- 
session any such plate or plates, engraven in any part, or 
any paper, rolling -pre es, or other tool, instrument or ma- 
terial, devised, adapted and designed as aforesaid, with 
the intent to use and employ the same, or to cause or 
permit the same to be used and employed, in forging and 
making any such false and counterfeit certificates, biJla 
or notes, every person so offending, who Hhall be thereof 
duly convicted before the supreme judicial court, shall 
be punished by solitary imprisonment for such term, not 
exceeding three months, and by confinement afterwards 
to hard labour, for such term, not exceeding three yeara ; 
or by fine, not exceeding ^vi? hundred doilara; and by im- 
prisonment in the common gaol, for such term, not ex- 
ceeding one year, as the justices of the said court, before 
whom the conviction may be, shall sentence oml order, 
according to the aggravation of the offence. (3) 

VI. Penalty for counterfeiting any gold or silver coin ; 
or for assisting therein ; or for possessing at any one time, 
any number of the same, not less than ten, knowing the 
same lobe counterfeit, &c. 

By the same statute, if any person sh^ll forge or coun- 
terfeit, or shall procure to be forged or countei feited, 
or shall willingly aid or assist in forging or counterfeit' 
ing any gold or silver coin, current within this com' 
monwealth, by the laws or usages thereof, or tf any per- 
son, knowing of such forging and counterfeiting, shall 
willingly aid or assist in passing and rendering current 
as true, 3i)y such forged or counterfeit coin, and for that 
purpose shall, at any one time, possess any number, not 

(5) The possession of materiuls devised, adapted and designed 
fiir counterfeiting bank notes, without an inleal to use then) in 
counterfeiting, is not lui ofleiice witliin tliis act. Common wealth 
V. Morse, S Mass. Kep. 13S. 
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l«8s than tei)) of similar pieces of false money or coin. 

To poiicH my num- 

forged and counterfeited to the similitude of the gold or ber.not lea than ten. ^ 

silver money or coin current as aforesaid, with intent to , 

' Intent 

Utter the same as true, knowing the same to be false, 
forged and counterfeit, every person so offending in 
either of the particulars aforesaid, who shall be duly con- 
victed thereof in the supreme judicial court, shall be 
punished by solitary imprisonment, for a term '^^^^^"punijiun-nt 
ceeding one year, and by confinement afterwards to hard 
labour for and during his or her life. * 

VII. Penalty for bringing into this state any counterfeit 
coin ; or for possessing the same ; or for uttering or pub- 
lishing the same ; knowing the same to be counterfeit, Sec. i 

By the same statute, if any person shall bring into this 

^ Ibid. t. 7. 

state, or shall possess within the same, any number of 
similar pieces of false money or coin, forged and counter- BjjjR*nB»ntothe 
feit, knowing the same to be forged, false and counterfeit, 
with intent to utter and pass the same as true ; or if any 
person shall utter, pass or tender in payment, as true, ^^^%- 
any false money or coin, knowing the same to be false, 
being counterfeit, in the similitude of any gold or silver 
money, or coin, current by law or usage within this com- 
monwealth, with intent to defraud any person or persons ; 

every person so offending, who shall be duly convicted ^ 

thereof in the supreme judicial court, shall be punished 
by solitary imprisonment for a term, not exceeding three 
months ; and by confinement afterwards, to hard labour, 
for a term not exceeding three years ; or by a fine, not 
exceeding one thousand dollara^ and by binding to the good 
behaviour for two years. And if, after one conviction as 
aforesaid, the same person shall be guilty a second time ^*^®"« eonviction. 
of the like offence, and shall be duly convicted thereof; 
or, if any person, before the supreme judicial court, at 
the same term thereof, shall be charged and convicted 
of the said offence, in three several instances ; then such 
person shall be adjudged to be a common utterer of coun- 
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TITLE LIJ. 



FORNICATION. 

Fo&NicATiON is the act of incontinency between 9ingle 
person!^; for if either party be married, it is adultery. 
' 1. Penalty for committing fornication. 

2. Of the manner in which a guilty woman may avoid 
a prosecution for this offence. 

I. Penalty for committing fornication. 

By statute it is enacted, that if any man commit forni- 
cation with any single woman, upon due conviction there- 
of, he shall be fined, to the use of the county where the 
_ . ^ -. crime may be committed, not exceeding: the sum of Jive 
the man. floundsj HOT Icss than thirty ahillinga ; and if he declare 

himself unable, or shall neglect, for the space of twenty- 
. four hours after passing the sentence, to pay the fine and 

Paniahmeiitinaueof r o i- / 

Mgieet to i«7 the costs, then he shall be whipped, not exceeding ten stnpes 

at the discretion of the justices of the sessions, before 
«« . .u -..««f whom the matter shall be tried; and the woman so of- 

Fme, in the ctse of ' 

the woman. fending, upon due conviction thereof, shall be fined to the 

use of the county where the crime may be committed, 
not exceeding the sum of three fiounds, nor less than six 

PunWimentineaieof •*'^'"^* * ^^^ ^^ *^® ^^^^^ declare herself unable, or shall 
nei|ieettopa7the ncglcct, for the spacc of tweuty-four hours, to pay the 

„ ^ ^ ^ fine and cost, then, for the first offence, she shall be com- 

ForthefintoiTeiioe. J 

mitted to prison, or to the house of correction, there to 
remain not more than ten days, nor less than twenty-four 
hours ; and for each offence after the first, she shall pay a 

For each offenoe 

after Uie first. fine, not exceeding aix fiounda^ nor less than twelve ahil- 

T 

lingay and if she shall declare herself unable, or shall ne- 
glect, for the space of twenty-fours hours, to pay the fine 
and costs, then she shall be committed to prison, or to 



Ibid. 
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the house of correction^ there to remain not more than 
thirty days, nor less than forty-eight hours. 

II. Of the manner in which a guilty woman may avoid 
a prosecution for this offeAce. 

The same statute has further provided, that If any 
woman ) guilty of the crime aforesaid, shall afipear be- 
fore any justice of the peace within the county ivht^rc 
such oflbnce may be committed, and cbnfesti hei'self to 
be g;uilty as aforesaid, and offer to pay into thig hands of 
the said justice, for the first offence, the sum o^tix khtt' 
HngMj and for any ofience after this fir^st, the suhi of twelve 
shillingay it shall be the duty of such justice to receite 
said fine, or to hitod hei* Over to the ntxt court ni genital 
sessions of the peace, to be holden within and fdr said 
county, at his discretion ; and a Certificate of the paym^At 
of the said fine, signed by the same justice, and filed in 
the clerk's office of the court of general Sessions bf 
the peace, shall be a .full bar to any process against her 
for the same offence, unless such process be commenced 
previous to the filing of the said certificate in the clerVs 
office as aforesaid. 
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TITLE LXX. 



GAMING. 



1. Of contracts that are void) b^ reason of a gaming 
consideration. 

2. Of the liability of the winner to an action by the 
loser ; and the timcy within which such action mast be 
brought. 

3. Of the evidence by which such action may be sus- 
tained. 

4. Of the liability of the winner to an indictment. 

5. The penalty incurred by an innholder, or retailer 
of spirituous liquors, who allows gaming in his house. 

6. Penalty for gaming at a house of entertainment; or 
at the house of a retailer. 

7. Penalty for keeping a billiard-table at a private house; 
and for gaming, or allowing gaming in such house. 

I. Of contracts that are void, by reason of a gaming 
consideration. ^ 

By statute it is enacted, that all notes, bills, bonds, 
judgments, mortgages, or other securities or conveyances 
whatsoever, given, granted, drawn, entered into, or exe- 
cuted by any person or persons whatsoever, where the 
whole, or any part of the consideration of such convey- 
ances or securities, shall be for any money or other valua- 
ble thing whatsoever, won by gaming or playing at cards, 
dice, or any other game or games whatsoever, or by bet- 
ting on the side or hands of any person gaming, or for 
the reimbursing, or repaying any money knowingly lent, 
or advanced for any gaming or betting, or lent and ad- 
vanced at the time and place of such play, to any person 
or persons, so gaming or betting, or that shall, during 
such play, so play or bet, shall be void and of no effect ; 
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and -that where such mortgages, securities, or other con-, 
veyances shall be of lands, tenements or hereditaments, 
or shall be such as incumber or affect the same ; such 
mortgages, securities, or other conveyance, sfaall^ enure, 
and be to the sole use and benefit of such person or per- 
Sions, as should, or might have, or be entitled to such lands, 
tenements, or hereditaments, in case the said grantor t)r 
grantors thereof, or the person or persons so incumber- 
ing the same, had been naturally dead ; and that all grants 
or conveyances to be made for the preventing of such 
lands, tenements or hereditaments from coming to, or 
devolving upon such person or persons, thereby intend- 
ed to enjoy the same as aforesaid, shall be deemed frau- 
dulent, void, and of no effect or purpose whatever. 

II. Of the liability of the winner to an action by the 
loser ; and the time, within which such action must be 
brought. 

The same statute has further enacted, that any person 
or persons, who shall at any time, or sitting, by playing 
at cards, dice, or any other game or games whatsoever, Actu>ngiTentot?ic 
or by betting on the sides or hands of such as do game, 
lose to any one or more .person or persons, so playing or 
betting, any sum or sums of money, or any other valua- 
ble thing whatsoever, and shall pay or deliver the same, 
or any part thereof, the person or persons so losing, and 
paying or delivering the same, shall be at liberty to sue for, 
and recover, the money or goods so lost and paid or deli- 
vered, or any part thereof, or damages, to the full value of 
the same, from the respective winner or winners therqof, 
with costs of suit, by action to be commenced within 
three months nejtt after the losing, paying, or delivering 
the same ; in which it shall be sufficient for the plaintiff ^uon.** "'^"^^ * 
to allege, in an action of assumpsit, that the defendant 
had received to the plaintiff's use, the money so lost and ®"^® * **' •'*• 
paid ; and in an action of trover for the goods so lost and 
delivered, that they came to the hands of the defendant; 



WA^l^OA^ ix\eiUi9oing i^ tb^ di^cUasiUQn tb|B particular vnui- 
njBr mi PQQajUpa, of the goods or moneys b^ing losl^ 
jj^ And in. cas^ ^b^ person, or perapns vho shall k>ae sucli 

luotDe y> or other tbix^ aa aforesaid) shall not vithin the 

On neglect df the ^ 

l^ih^n^^u^' ^^^^"^ aforeaiaiclf re.a)ly and truly, without cover or coUu- 
liTy bi h*A"^° ^«W' ^^ »Pd ^i^l* «®?<J^ prosecute for the money or 

any third pe«on, ^^^ ^-^^ ^ ^^ j^j^ ^j. ^^j^^^^ j^^^ ^^ ^^^ ^^ dcUvcred 

as aior^^aidy it shall and nptay be lawful to and for ony per- 
son, or persons to^ SMe for and recover treble the value of 
the mopeyi goods or chattels, with full costs of suit, by 
s^^tion of debt, agaip^ such winneir oi* wioueni aa afore- 
said, pi^e f^Doiety thereof to the use of the pe^rson or p^r* 
spiis that will sue €op the same, and the oth^r moiety to 
the use of the poor of th^ towA wJ^re the offeree shall 
be committed. 

III. Of the evidence by which such action may be 
sustained. 

The same statute has further enacted, that in suits, 
brought by the person losing money, goods or chattels, 

Plaintiflr admitted to •*.*!_ ^—•" ^l l '-.i^n 

hiso^ttkUtwMO^ a|;sunst the. person wmmng the same, when it shall ap- 

pear from the declaration, that the goods, said to be lost, 
came to the hands of the defendant, by gaming, or the 
money he had received was by gaming, then, and in such 
case, if the plainlifT shall offer to make oath, and if re- 
quired by the court where the trial is, shall actually swear, 
to the losing the money, goods or chattels by gaming 
with the defendai)t, at the time and place alleged, judg- 
ment shall be rendered for the plaintiff to recover da- 
mage to the amount of the goods or money the defen- 
dant has received of the plaintiff by gaming, with costs of 
suit; unless the defendant will swear that he did not receive 
wliuaiSVlrwu^^ ^^ ^^^® plaintiff the money, goods or chattels for which 
•**• he is sued, or any part of them by gaming* And when 

the defendant discharges himself on oath as aforesaid, he 
• _, shall recover of the plaintiff his reasonable costs. Pro- 

Flantiirmay support 

JjJ*^«™Jj«nWtiie P2c/<?rf nevtrthele^a^ that nothing in this act shall be so 

construed as to prevent the supporting and proving any 



Ibid. s. 4. 
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as other declarations are proved, but it shall be conudfir-. 

ed as epti$)»9) mth the plaintilE^ eUher to pr«K^e.c|» in peov- 
ing Ki^ dftclar^tioa in the way specially provided in iKia 
9Qty Qi» m Ibe saui^ w^y 0ikhe? declarskUfWa wq provod '^ 
9ny thJiP^ herein to ttbe ^omra^y nQtwUbstandiPgf* 

I V. Of tb^ liability oJT tbQ winner to ap ijadilQtnveivt. 

Any pei^$0D wbo shall b^ conviQted^. on an indictmciealm^, 3 
of the grwd jury 9. h^foi^ tfte eaurt of g^neraL seaAio^a qS 
tM peae«f ox th« Wiir^niiB judaciat court, of wunmg% at 
3n>y 080 tini«t ^ ^ittJAg, of my p«raon or penQna, by 
gapHRg or b^ttins 9» alore^aic^ m money) goodaor ebat* 
tels^ to ibe^ vaMiQ oC J^fvei^iy ahUHnga^ or upiwards, and of 
i:«cejviag the sam^ Qr s^^ui^ity tb^refor,. shall) berfdi^a 
for.f^iri#€ double tili^ amount or value of the moneys 
gOQcU.or chattels so w,oft aoA rctceived^ t^ tbc^ poor of th^ 
town where tba ofi^nce ij^ committed, b^ adjudgad in- 
capable of holding, keeping or suQtainiiig, directly or in- 
directl^y,, any office of honour or profit iq this qorauaon* 
w^^l.th, for the term of twelve, mioptbs C(om the tim^ of 
sufih coaviction ; Pr<ivide4i ^ucbindiictment bfi fownd with- 
in eiffb^jen np^ontbs ip^xt alt^r tbQ ofiho^a commJltt^d* 

V. The penalty incurred by an innholder, or retailer 
of spirituous liquors, who allows gaining in his house. 

By statute ife is enacted, that no tavemer, innholder, 
or victualler, shall have or keep in or about their houaes, ^ ^^' ''"'^* 
yards,, ga^jens, or dependencies, zxiji diqe, cards, bowls, 
bilUal*da) q^oit^, qf any ptbc^r Implements uaed io gam- 
ing ; nor shall suffer any persOQ or persons reporting 
unto any of tbeij^ bouses, t^o use or exercise, any of the. 
said games, or any o^heir unlawful game or spoirt within 
tlieir said bouses, or a^^y of the dependencies as ajbre- 
said> or places, to tbem belonging, on pain of fbrCeiting 
the sum of /arty Mil^ng^ for every such qff0nce> upon 
due conviction thereof, one half thereof to the informer, 
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the other half to the county » where such offence is com- 
mitted. 

It is enacted by a subsequent statute, that no inn- 
holder, tavern-keeper, victualler, or person licensed as a 
retailer of spirituous liquors, shall keep, or suffer to be 
kept, any table for the purpose of playing at billiards, in 
any house, yard, garden, or other appendages to him or 
her belonging, or by him or her occupied or improved. 
And if any innholder, tavern-keeper, victualler, or re- 
tailer of spirituous liquors, licensed as aforesaid, shall 
keep, or suffer to be kept, in any house, building, yard, 
garden, or other appendages to him or her belonging, or 
by him or her occupied or improved, any such table for 
the purpose of playing at billiards, of shall* suffer, or 
ivittingly and willingly allow any person to play therein 
at billiards, cards, dice, or any other unlawful game, he 
or she, so offending, upon conviction thereof, on an in- 
dictment of the grand jury before the court of general 
sessions of the peace, or the supreme judicial court, shall, 
for each and every such offence, forfeit and pay the sum 
o^ffty dollars^ to the use of the town where such offence 
shall be committed, and shall be deprived of his or her 
license for the remainder of the year, and shall not obtain 
a renewal thereof, for the space of three years next en- 
suing. 

VI. Penalty for gaming at a house of entertainment, 
or at the house of a retailer. 

By statute it is enacted, that if any person shall play 
at cards, dice, or billiards, or with any other implements 
used in gaming, in any tavern or house of entertainment, 
or place licensed for retailing spirituous liquors, or in any 
of the out-houses, yards, gardens, or appendages of the 
same, or shall, in any of the houses, or licensed places 
aforesaid, expose to view any of the implements afore- 
said, or shall be seen sitting at any table therein with any 
of the said implements before him, and shall be convict- 
ed thereof before any justice of the peace, or any court 
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of general sessions of the p^ace, on the presentment of 
a grand jury, the person so offending shall forfeit and 
pay a sum not less than Jive^ nor more than sixty Ml' 
Hngs^ to the use of the poor of the town, where thd 
offence shall be committed. Also, by statute 1798, c. 
20, s. 2, to play at billiards, subjects the offender to a fine 
of six dollars^ to be recovered by any person, by action 
or complaint before a justice of the peace. 

VII. Penalty for keeping a billiard-table at a private 
house ; or for gaming, or allowing gaming in such house. 

By statute it is enacted, that if anyperson, not licensed 
as an innholder, tavern-keeper, victualler, or retailer of 

. . . i_ 11 i_ «• ^ L 1 ^ • Private biUiard-tabl«s 

spirituous liquors, shall keep or suffer to be kept, m any etc. prohibited, 
house, building, yard, garden, or other appendages there- 
of, by him or her actually occupied or improved, any 
tables for the purpose of playing at billiards for hire, 
gain or reward, or shall, for hire, gain or reward, allow 
and suffer persons to resort to the same for the pursose 
of playing at billiards, cards or dice, or at any other un- 
lawful game, such person so offending, on conviction 
thereof, on an indictment of the grand jury, before the 
sessions, or the supreme judicial court, shall, for each 
and every such offence, forfeit and pay the sum, of ^/y 

Penalty. 

dollars to the use of the town where the offence shall be 
committed, and further shall be obliged to recognise 
with sufficient surety or sureties, in a reasonable sum for 
his or her good behaviour, and particularly that he or. 
slie will not be guilty of a breach of this act for the space 
of three years next ensuing. 

The same statute has further enacted, that if any per- 

^ ^ Ibid. 8. 3. 

son shall play at billiards, at any table kept or made use 

. . Penalty for playing. 

of for the purpose aforesaid, he shall, on conviction there- 
of, forfeit and pay a fine of six dollars for each and every 
such offence, to be recovered by action or complaint be- 
fore any justice, of the peace, in' and for the county, 
where the offence shall be committed, to the use of him 
or them, who may prosecute or sue for the same. 
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GAOL AND GAOLER. 

1. Of the erection^ custody and superintendance of 
gaols. 

2. Of the duty of gaolers in reference to a callendar 
of prisoners. 

3. Of their duty in reference to prisoners. 

I. Of the erection, custody and superintendance of 
gaols. 



A 



By statute it is enacted, that the justices of the court 

Stat.1784, C 41,t. ]« _ , . _ , . 1, r .^ ^ *• -. 

of general sessions of the peace shall) from time to time, 
•Setote wSe?*^ assess the polls and estates within their several counties, 

in such sums as may he necessary to erect and keep tfi 
repair a good and sufficient gaol in each town where a 
court, by law, is to be holden ; and to direct and order the 
building and repairing such gaols, according to their dis- 
cretion. 

The same statute has further enacted, that in the pri- 

Ibid. s. 8. , , 

sons withm the several counties of this state, there shall 
^'SiSii^ debtors, be provided, by the justices of the court of general ses- 
sions of the peace, and at the e3tpense of each county 
respectively, sufficient and convenient apartments tot re- 
ceiving and lodging prisoners for debt, separate and dis- 
tinct from felons and other criminals : and it shall be the 

l^e sessions to in- 

^fh ""risonf *^^ ^^^y ^^ '^^ **^^ justices, at the beginning of tvtry quar- 
ter sessions, to inquire into the sfate of the prisons in 
their respective counties^ with respect to the security of 
such prisons from escape, the condition and accommo- 
dation of the prisoners, and shall, from time to time, 
take such measures as may best tend to secure them 
from escape, sickness, and infection. 
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The price of chamber-room in prisons, for debtorS) is jy^^g^ 
to be set and established, once in every year, by the court 

- . - , . - Price ofeluuBber- 

Oi sessions, and not to exceed two MUmga a week. room. 

It belongs to the court of general sessions of the peace 

Ibid. 

to fix and determine the boundaries of the gaol-yards, 

to the several gaols appertaining in their several coun- gaoi^idi^'^ ^ 

ties. (1) 

The sherifT of each county shall have the custody, rule 

^» ^' Stat. 1783,c. 44,1.1, 

and charge of the gaol or gaols therein, and of all pri- 
soners within such gaol or gaols, and shall keep the 
aame himself personally, or by his deputy, for whom he 
shall be answerable. 
Whenever any dispute about the price of articles, pro- 

, SIM. 1794| C. 4i, 1« l"f 

vided by a prison-keeper for a prisoner, while in prison 

under his custody, shall arise, the sessions for the coun- niahed bjtiie gaoisr. 

ty in which such gaol stands, are authorized to determine 

all such disputes. 

II. Of the duty of gaolers in reference to a calendar of 
prisoners. 

By statute it is enacted, that the sheriffs of the respec- 
tive counties shall keep a true and exact calendar or re- 
gister of all prisoners committed to any prison under his iMTSiSkEy V 
care, and that the same shall be kept in a large bound 
book, provided and kept for that only purpose ; and in 
the same book shall be distinctly and fairly registered, 

the names of all prisoners who shall, from time to time, 

« 

be committed to prison, with their names, places of abode, 
additions, the time of their commitment, for what cause, 
and by wliat authority committed; and of such as are- 
committed for criminal offences, a description of their 
persons ; and also from time to time, as any prisoner shall 
be liberated, the sheriff shall also register in the same 
book, the name and description of the person as afore- 
said, the time when, and the authority by which such 
liberation took place ; and if any prisoner escapes, the 

(1) See Title Escape. 
VOL. II. 6 
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time and manner of the escape shall be noted in the said 
book. • 

The same statute has further enacted, that every gaoler 
or prison-keeper, at the opening of the supreme judicial 
retoro&^eeruj^ court or the court of general sessions of the peace, with- 
in the county where he keeps the gaol, shall return a list 
of prisoners in his custody, therein certifying the cause 
for which, and the persons by whom they were commit- 
ted, and the names of all persons who shall be committed 
during the sitting of either of the said courts, with the 
cause of their commitment, that the justices of the said 
court respectively may take cognizance thereof, and as 
well for the commonwealth as the parties, may proceed 
to make deliverance of such prisoners according to 
law, for the crimes proper to the jurisdiction of the same 
courts respectively ; and also shall have the said calendar 
or register of prisoners ready to be inspected by the said 
courts ; and if any gaoler shall make default herein, he 
shall be fined at the discretion of the court. 



Prisonen for debt. 



III. Of their duty in reference to prisoners. 

When a person committed on execution for a private 

Stat. 1787, C. 29, «. 1. "^ ^ 

and 1790, c. 42, s. 1. debt, or on a warrant for collection of a tax, makes com- 

plaint to a gaoler, that he has not estate sufficient to sup- 
port himself in prison, it is the duty of such gaoler to 
apply to a justice of the peace within the county in which 
such prison is, for the usual notification to the creditor 
or assessors, that it is such prisoner's desire to take the 
benefit of the poor debtor's oath. 

By statute it is enacted, that when a person convicted 
of larceny, be unable to make restitution or pay the value 
of the property stolen, to the owner thereof, and such 
convict be sentenced to make satisfaction to such owner 
by'service ; in such case, no such convict shall be held in 
gaol for such satisfaction of the amount or value as afore- 
said, for a lopger term than thirty days, unless such 
owner shall give security to the keeper of the gaol, to 



Stat. 1804, C. 143, 
s. 16. 
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of iarccny. 
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satisfy the charge of keeping such prisoner from and 
after that time, according to the rate allowed for keeping 
prisoners in the same gaol ; and if such o^ner shall re- 
fuse or neglect so to do^ and shall not take or dispose of 
such prisoner, the keeper shall no longer keep such pri- 
soner for that purpose, but may set him or her at liberty, 
after the expiration of the term of imprisonment, if any, 
ordered by the sentence, an4 after the payment of the 
costs of court, and his own charges of imprisonment ; 
and if he or she be unable to pay the same, upon appli- 
cation by the keeper of the gaol to any two justices of the 
quorum within the same county, they are empowered to 
determine the sum to be paid, and to order such prisoner 
to make satisfaction by service, for such reasonable time, 
not exceeding two years, as they may assign, for which 
time the keeper may thereupon dispose of such prisoner 
in service, to any citizen of the United Statea : And if he 
or she cannot be so disposed of, after being confined three 
xnbnths, for costs, or fine and costs only, the justices of 
the court of common pleas, within and for the same 
county may, at their discretion, order such prisoner to 
be discharged, upon such security as they may judge 
proper. 
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•TITLE LXXII. 

GRANTS TO PIOUS AND CHARTTABLK 

USES. 

JL HE income of a grant to pious and charitable uses, 
made to an ecclesiastical corporation, miist not exceed 
the sum of one thousand dollars per annum. 

So if such donation be by deed, the gift will be void, 
unless the deed be recorded in the register's office three 
oSimlrtBd!**' calendar months before the death of the donor. 
Append, page 212. If the donation be by will, such donation must be made 
'Ibid. before the donor's last sickness, or at least three months 

before his death. 

By statute it is enacted, that the deacons of all the se- 

Stat 1785, e. 51, s. 1. , . ••, , . . tit. 

veral protestant churches, not being episcopal churches, 

and the church -wardens of the several episcopal churches 
are, and shall be deemed so far bodies corporate^ as to 
take, in succession, all grants and donations, whether real 
or personal, made either to their several churches, the 
poor of their churches, or to them and their successors, 
and to sue and defend in all actions touching the same. 

And wherever the ministers, elders or vestry, shall, in 
such original grants or donations, have been joined with 
such deacons or church-wardens as donees, or grantees 
in succession ; in such cases, such officers and their suc- 
cessors, together with the deacons or church-wardens, 
shall be deemed the corporation for such purposes as 
aforesaid. 
j^^ And the minister or ministers of the several protes- 

tant churches, of whatever denomination, shall be deem- 
ed capable of taking in succession any parsonage land or 
lands, granted to the minister and his successors, or to 
the use of the ministers, and of sueing and defending all 
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actions touching the same^ saving, that nothing in this 
act shall be construed to make void any final judgment 
of any court of common law or probate ; saving also, 
that no alienation of any lands belonging to churches* 
made by the deacons, without the consent of the church, 
or a committee of the church for that purpose appointed, 
or by church-wardens, without the consent of the vestry, 
shall be sufficient to pass the same ; and no alienation 
made by ministers, of lands held by them in succession, 
shall be valid any longer Chan during such alienors con- 
tinuing ministers, unless such ministers be ministers of 
particular towns, districts or precincts, and make such 
alienation, with their consent respectively; or unless 
such ministers, so alienating, be ministers of episcopal 
churches, and the same be done with the consent of the 
vestry. 

And the several churches in this commonwealth, not 
being episcopal churches, are empowered to choose a 
committee to call the deacons or other church officers to 
an account, and if need be, commence and prosecute any 
suits touching the same, and also to advise and assist 
such deacons in the administration of the affairs afore* 
said. 
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TITLE LXXIU. 



GUARDIANS. 



St»t.l783,C.38,i.l. 



1. GrvARDiANs of minors. 

2. Guardians of idiots, lunatics, and distracted persons; 
and of the children of such idiots, &c. 

3. Guardians of idle and dissolute persons. 

4. Of the power and duty of guardians. 

5. Of their liability and privileges. 

I. Guardians of minors. 

The judge of probate in each county respectively it 
empowered, to allow of guardians that shall be chosen 
by minors of fourteen years of age, and to appoint guar- 
dians for such as shall be within or under that age, tak^ 
ing sufficient security of all such guardians for the foith- 
ful discharge of their trust, and to account either to the 
judge or minor when such minor shall arrive to the age 
of twenty-one years of age, or at such other time as the 
judge, upon complaint to him made, shall direct. 

And when any minor above the age of fourteen years, 
shall be cited by the judge of probate to choose a guar- 
dian, and such minor shall refuse or neglect to appear, 
or, when appearing, shall refuse to choose a guardian, or 
any guardian chosen by such minor shall ^ unable to 
give sufficient security, or shall refuse the trust ; or when 
any minor above, the age of fourteen years shall be with- 
out this government ; in every such case the judge of 
probate shall have the same power to appoint a guardian, 
as though such minor were under the age of fourteen 
years. 

When a minor above the age of fourteen years, living 
more than ten miles distant from the judge of probate^s 
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dwelliDg-houses shall choose a guardian> such minor may 
have that choice certified to the judge by any justice of 
the peace in the same county) or by the town clerk, if 
xu> justice shall dwell in such town ; which choice, so cer- 
tified) shall be as good and valid as if done in the said 
judge's presence. 

II. Guardians of idiots, lunatics^ and distracted per- 
sons ; and of the children of such idiots, &c. 

By statute It is enacted, that it shall be in the power of 
the judges for the probate of wills, within their respec- 
live counties, from time to time, (upon request made by 
the fnends or relations of any idiot, non^comfiosy or luna* 
tic person, or by the overseers of the poor in such town 
where such idiot, nori'comfiosy or lunatic person lives, or 
is an inhabitant,) to direct the selectmen of such town 
to make inquisition thereinto ; and if the person said to 
be an idiot, lunatic, or distracted person, shall be ad- 
judged by the selectmen of the town, (or the major part 
of them,) where such person resides, to be incapable to 
take care of him or herself, and they shall certify the 
same under their hands, to the judge, the said judge of 
probate shall be empowered to assign some suitable per>* 
son or persons to be guardian or guardians to such idiot, 
lunatic, non^comfiosy or distracted person, directing and 
empowering such guardian or guardians to take care of 
the person and estate, both real and personal, of such 
person, and to make a true and perfect inventory of the 
said estate, tp be returned into, and filed in, the probate 
office in such county. 

The guardian or guardians appointed as aforesaid, shall 
give bond to the judge of probate for the time being, in 
a reasonable sum, with sufficient sureties, for the faithful 
discharge of the trust reposed in them, and more espe- 
cially for the rendering a just and true account of their 
guardianship, when and so often as they shall be there- 
unto required. 
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jy^ ^ y^ The judges of probate in their respective coanties may 

alsoj as occasioD may require^ appoint guardians for the 
children of lunaticS) idiots^ noiv^ompos^ or distracted per- 
sons, in the same way and manner as though their pa- 
rents were naturally dead. 

III. Guardians of idle and dissolute persons. 

By statute it is enacted, that when any person by ex- 
cessive drinking, gaming, idleness, or debauchery of any 
kind, shall so spend, waste, or lessen his or her estate, as 
thereby to expose himself or herself, or his or her fiimi- 
ly, or any of them, to want or suffering circumstances ; 
or shall, by thus spending, wasting, or lessening his or 
her estate, endanger or expose the town to which he or 
she belongs, in the judgment of the selectmen thereof 
to a charge or expense, for the maintenanee or support 
of him or her, or his or her family, or any of them, such 
selectmen, or the major part of them, shall, in such case, 
lodge a complaint with the judge of probate for the 
county to which the person spending, wasting, or lessen- 
ing his estate as aforesaid, doth belong ; and if it shall 
appear to the said judge of probate, that the person com- 
plained of, comes within the description of this act, and 
has had due notice of the complaint exhibited against 
him or her, as the case may be, then, and in that case, 
the said judge of probate shall appoint the said select- 
men, or the major part of them, or some suitable and dis- 
crete person or persons, guardian or guardians to such 

person. 

And no sale or bargain of any real or personal estate, 

made by such person or persons, after tffe appmntment 
of guardianship, as aforesaid, shall be held valid in law. 
jyj^ And the guardian or guardians who may be thus ap- 

pointed, shall, in discharging the duties of their appoint- 
ment, pursue the same method, and be under similar 
obligations for a faithful discharge of their trust, as guar- 
dians appointed for idiots, lunatics, or for persons non^ 
comfioa mentis. 
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IV. Of the pdwer and duty of guardians. 

By statute it is enacted, that the guardian or guardians jj^^ ^^ 
of an idiot} non-eoynfios^ lunatic, or distracted person, shall 
improve frugndly and without waste and destruction theiunatie^tum^wn^w. 



estate of his ward, and apply the annual income a^d JjUJ^'^'^JJ'^^ 
profits thereof, for the comfortable maintenance and sup- ^"*'* »*»**• 
port of the said idiot, lunatic, nort'comfiosy or distracted 
person, and also of his or her household or family, (if 
any such there be,) and the said guardian or guardians 
are empowered to settle accounts, receive, (and if need 

*^ » 7 \ Recovery and jMiy- 

bc,) to sue and recover all just debts due to the said idiot, mentor their debti. 
lunatic, non^eomfioay or distracted person, from any per- 
son or persons, whomsoever, and to manage, improve, or 
divide the real estate in as full and ample a manner as 
the said idiot, lunatic, non-comfios^ or distracted person 
might or could, were they restored to the full use of 
their rational faculties ; and shall also be subject to the 
payment of all just debts owing by such person which 
were contracted before their distraction, out of their per- 
sonal estate, or, in case that be insufficient, out of their 
real estate, being first empowered to make sale thereof v^^^^ter*^*"*^ 
by the supreme judicial court, in the way and manner 
executors or administrators are empowered to make sale 
of the real estates of deceased persons. 

And in case the income or improvement of the per- 
sonal and real estate of such persons shall not be suffi- 
cient to support them, the supreme judicial court may 5?thSr wSST*'^ 
license and authorize the guardians to make salcj of the 
whole or part of the real estate of such person for that 
purpose, as occasion may require. 

And in case any such idiot, lunatic, or distracted per- 

Ibid. 

son shall be restored Xo the use of his reason, the residue 

and remainder of the estate, real and personal, shall be^u^^to ^^^ 

returned and delivered to him, or, in case of his death, to 

his hurs, executors, or administrators ; the guardian or 

guardians having first such a reasonable allowance out of 
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the same, for their charge* and troubley as the judge of 
probate shall order. 

So by statute it is enacted, that when it shall fully ap« 

pear to the justices of the supreme judicial court afore- 

orperwmSn.am^or said) by the petiiion and representation of the friends or 

majr, in certain caae^ , 

dispose or the mil guardians of minors interested m the real estate of any 

estates of iheir wards, ** ' 

SlfiifeStSiS^ deceased testator or intestate, that it would be for the 

benefit of such minors, or persons noft'comfios mentUj that 
their interest therein should be disposed of, and the pro- 
ceeds thereof be put out and secured to them on interest^ 
the said justices, after a full examination on the oath 
of the petitioner, or otherwise, may authorize some sui- 
table person or persons to sell and convey such estate, or 
part thereof, by deed or deeds duly acknowledged and 
recorded in the registry of deeds as aforesaid ; provided 
such person or persons first give bond, with sufficient 
sureties, to the judge of probate for the county where the 
said deceased person last dwelt, to observe the rules and 
directions of law, in the sale of real estates, by executors 
or administrators, and to account for and make payment 
of the proceeds of the said sale, agreeable to the rules of 
law. Provided^ that the said judge of probate shall cer- 
tify, that the whole or a part of the said estate is, in his 
opinion, necessary to be sold, or if part only, what part. 
So also by statute it is enacted, that the guardian or 

Stat. 1^06, C. 102. J* r • i_ 

guardians of any person or persons who have spent, or 
SlSS?Ueni?s*^ *^*^ spend or waste their estates, by excessive drink- 
th^a'^in^rtab! ing) gaming, idleness or debauchery, are authorized and 

cases, and nndercer^ • - i . ^i i i . r t . 

tain restrictions. en joined to pay the debts of such person or persons, and 

to provide for their maintenance and the support of their 
families, out of their real estate, when their personal 
estate shall be insufficient ; and, for these purposes, may 
sell so much of the real estates of their wards as shall be 
necessary therefor,, in the way and manner, and under 
thq conditions, restrictions and limitations under which 
.executors and administrators are empowered to sell the 
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estate of deceased persons ; such guardians first obtaining 
a license from the supreme judicial court, or from the 
court of common pleas of the county where the real 
estate shall be : Provided^, however^ that no such license 
be granted, unless the person applying for the s^m^, shall 
produce to the court a certificate, under the hands of the 
overseers of the poor of the town, in which said idle, gam- 
ing person has gained a legal residence, purporting their 
consent and approbation to the sale of such a proportion 
of the real estate of such person, as such overseers shall 
be satisfieU is just and equitable, to discharge the. 6ona 
Jide debts of such idle person, excluding all debts con- 
tracted by gaming. 

It is also enacted by statute, that the judges of probate 
in their respective counties, may, (upon the complaint qf*^^^^^'*^^**'*^" 
any heir, creditor or other person, having lawful rigjht or S'S-JmS/liin''^" 
claims in expectancy, to the estate of any idiot, lunatic, JJjl^^^SS'ifii j£ 
non'Comfioay or distracted person, as well as the guardian or 
guardians) proceed with any person or persons suspected 
of concealing, embezzling, or conveying away, any of the 
money, goods or chattels of such idiot, lunatic, non-com- 
p08 or distracted person, in the same way and manner as 
is by law prescribed for persons suspected of concealing, 
embezzling, or conveying away the money, goods or 
effects of deceased persons. 

A father is the natural guardian of his child, but as 
such merely, he is not entitled to manage the indeflen- J^JJi*. RepfsV. 
dent estate of his child. To entitle him so to do, he must 
in the manner of other guardians, be appointed by the 
judge of probate and give bonds for the faithful perfor- 
mance of his trust. 

V. Of their liability and privileges. 

Every judge of probate is authorized by statute, to 
dismiss any guardian, appointed by himself or his pre- st»t. nao, c. 46. 
decessor in that office, whenever it may appear to the onarduntnuiybe 
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said judgC) that necessity or expediency may require 
vaseT ^^'^'^^^^^^^ (h^ same, and to appoint some other guardian in his 

place. Provided^ that no such guardian shall be dis- 
missed as aforesaid, from his guardianship, before he 
shall have had notice in writing given him by such judge, 
fourteen days before the time of hearing, to appear and 
shew cause why he should not be dismissed. 

The like proceedings and judgments, (so far aa they 
can with propriety take place) are to be had on bonds 
of guardianship, as on bonds of executors and admini- 
strators, when put in suit. 

Guardians are not compellable to plead specially, to 
any action brought against them in that capacity ; but 
may, under the general issue, give any special matter in 
evidence. 



Stat. 1786. C. 55, 1. 3. 
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TITLE LXXIV, 

% 

GUIDE-POSTS. 

1 . Op the erection of guide-posts. 
3. Of the height of the post, and the inscription on th^ 
board. 

3. Penalt|r for neglecting to erect such posts. 

4. Penalty for injuring or defacing such post or board. 

I. Of the erection of guide-posts. 

By statute it is enacted, that it shall be the duty df the ^ifiTOCc. ei «.i. 
Inhabitants of the several towns and districts within this 
commonwealth) and also such unincorporated plantations 
as are assessed in any public tax, to provide, erect and 
keep in repair such guide-posts upon all public roads, at 
ttuch places^ and in such manner, as is provided in the act 

It is further enacted, that the selectmen of the several 

lUtL s. Zi 

towns and districts, and the assessors of all unincorpo- 
rated plantations, assessed in any public tax, in this com- 
monwealth, are authorized and required, from time to 
time, to fix and determine upon the corners and angles of 
all roads in the several towns, districts and plantations 
aforesaid, at which the guide-posts shall be erected and 
kept, as in their judgment shall be found necessary and 
convenient ; and shall cause a fair record thereof to be 
entered and kept amongst the records of the said towns^ 
districts or plantations. 

II. Of the height of the post, and the inscription on the 
ooard. 

The same statute has further enacted, that the guide- 
posts to be cre^'ted and kept, shall be constructed in man- 
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ner following ; there shall be erected at the several 
corners or angles of the roads aforesaidf at such places 
as shall be ordered by the selectmen of towns and districts, 
or assessors of plantations aforesaid, a substantial post, 
of no less than eight feet in height ; upon the upper end 
of which shall be placed, a board or boards, upon each of 
which boards shall be plainly and legibly painted, the 
name of the next town, with such other noted town or 
place, as may be judged most expedient, for the direc- 
tion of travellers, to which each of the roads may lead, 
together with the distance or number of miles Co the 
same ; and also the figure of a hand, with the fore-finger 
thereof pointing towards the town or place to which the 
said roads may lead. Provided never thele99j that the in- 
habitants of the several towns, districts and plantations 
* aforesaid, duly qualified to vote in town or plantation 
affairs, may, if they judge fit, on or before the first Mon- 
day in April annually, agree upon some suitable substi- 
tute in the room of said guide-posts, and appoint any pro- 
per person or persons to superintend the erecting the 
same. 

III. Penalty for neglecting to erect such posts. 

By statute it is enacted, that if the inhabitants of any of 
the towns, districts or plantations aforesaid, shall neglect 
or refuse to erect and maintain such guide-posts, in such 
places and in such manner as is provided, the said inha- 
bitants shall forfeit and pay to the use of the common- 
wealth, twenty ahillinga for every month which they shall 
so neglect or refuse. And if the selectmen of the seve- 
ral towns and districts, or the assessors of the several 
plantations aforesaid, shall neglect or refuse to fix and 
determine upon any places in the towns, districts or plan- 
tations aforesaid, at which the guide-posts shall be erect- 
«d and kept, by the time set and limited, the said select- 
men or assessors shall forfeit and pay, to the use of the 
commonwealth, twenty ekillinga for every month which 
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they shall so neglect or refuse ; said penalties and for- 
feitures to be recovered by indictment of the grand jury^ 
in the county where the offence may be committed. 

IV. Penalty for injuring or defacing such post or 
board. 

The same statute has further enacted) that if any person 

Hud. ft 5. 

shall injure) mar or deface any guide-post or its substitute^ 
agreed upon) as aforesaid) or board, which shall be set up) 
as is provided) and be convicted thereof before any jus- 
tice of the peacO) within this commonwealth) such per- 
SOU) so convicted) shall forfeit and pay a sum, not more 
than forty MllingSf nor less than twtnty ahillinga ; one 
half to the complainant) and the other half to the use of 
the towU) district or plantation) in which such guide-post 
or its substitute) so injured) mared or defaced, was set 
up, and shall pay all costs of prosecution. 
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TITLE LXXV. 

HABEAS CORPUS. 

The writ of habeas corfiuB is a writ of rigbt/l) to 
which the citizens of this cornxnonwealth arcj by the 
constitution, and the law of the land, at all times entitled, 
to obtain relief from every wrongful imprisonment, or 
unlawful restraint of personal liberty. 

The constitution declares, that the privilege and be- 
nefit of the writ of habeas corpus^ shall be enjoyed in this 
commonwealth, in the most free, easy, cheap, expedi- 
tious, and ample manner ; and shall not be suspended by 
the legislature, except upon the most urgent and press- 
ing occasions, and for a limited time not exceeding twelve 
months. 

The supreme judicial court has the exclusive power 
*^ ^' of granting this writ ; and it is enacted, that such writ, 

when awarded by the said court, shall be signed by the 
clerk, tested by the first justice who is not party there- 
to, and sealed with the seal thereof;, but when awarded 
by any judge in the vacation, shall only be under the 
hand and seal of such judge, and shall direct the place 
to which the complainant shall be brought 

(1) Of the vrrit of habeat carpus^ there are various kinds. Sach 
are those, ad proaequendutnt tettificandum, deliberandum^ &c. which 
issue vrhen it is necessary to remove a prisoner, in order to prose- 
cute or bear testimony in any court, or to be tried in the proper 
jurisdiction Mrherein the fact was committed. The writ considered 
under the present title, is called a babeat corput cum cawa^ and is 
the great and efficacious writ in all manner of illegal confinement. 
It is distinguished by the adjunct, cum cauia, because the officer is 
directed to return the cause of imprisonment^ as well as &e body 
of the pri^ner. See 3 Bl. Com. 129, 130. 
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the form of this writ is prescribed by statute ; and 
may be seen in the appendix. 

1 . Proceedings by which to acquire this writ. 

3. Duty of the officer to whom thist writ in directed; 
and the penalty for his neglect of duty^ 

3. Of the return of the writ* 

4. Proceedings following the return of the writ. 

I. Proceedings by >?hich to acquire this writ. 

By statute it is enacted, that any person imprisoned in 3^j^i^4 c.?j,».\. 
any common gaolj or otherwise restrained of his personal 
liberty^ by any officer or officers^ or any other person or 
persons, for any cause, or upon any pretence .whatever, 
he, or any person in his behalf may complain, in writing, 
to the suprenie judicial court of this commonwealth, in 
term-time, in any county, or to any one or more of the 
judges thereof, in the vacation time of the said court ; and 
upon such complaint, and upon view of the copy of the 
warrant, (if any there be,) by which such person stands 
committed, or upon his affidavit certified by a justice of the 
peace, or on the oath of the person applying on his behalf, 
or any other credible witness, or upon the affidavit of such 
witness certified as aforesaid, if he lives more than twenty 
miles from the court or judge applied to, that a copy of 
such warrant has been demanded and denied ; the said 
court in term-time, and the said judge in the vacation> 
are respectively authorized to award a writ of habeas 
cor/iusj directed to the officer or person imprisoning or * 

restraining the complainant, returnable forthwith to such 
court or judge, who awarded the same, except the com- 
plaint be In favour of persons committed for treason or 
felony, or for suspicion thereof, or as accessory to the 
latter before the fact, plainly and specially expressed in 
the warrant of commitment, or persons convict, or in exe- 
cution by legal process, criminal or civil, or committed 
by Tnesne /irocest in any civil action for want of reasona- 
ble bail, and persons with regard to whom the benefit of 

VOL. II. 8 



660 



Ibid. 8. 3. 



Officer to Ktam the 



time* 



HABEAS CORPUS. 

the said writ shall be suspended by the legislature} agree- 
able to the constitution. (3) 

II. Duty of the officer to whom this writ b directed ; 
and the penalty for his neglect of duty. 

The same statute has further enacted^ that when any 

person shall bring and offer such writ of habeas corftuMj 

M^^^rSiS? MTUun to the officcr or person to whom the same shall be direct- 

ed) he shall receive the same ; and upon payment or ten- 
der of such charges for bringing the complainant from 
the place of imprisonment} as the court or judge who 
grants the writ shall orderi if the person complaining be 
confined in a common gaol, or under the custody of an 
officer, otherwise, without such payment or tender, to the 
place mentioned in the writ, such officer or person, shall 
have the body of the complainant before the court or 
judge awarding the writ, at the place therein mention- 
ed, within three days, if within twenty miles from the 
place of imprisonment ; if more than twenty, but within 
one hundred miles, then within ten days ; if above one 
hundred miles, then within twenty days after the receipt 
thereof; and shall then return the same, and certify the 
true and all the cause or causes of his or her taking and 
detaining. 

The same statute has further enacted, that if any offi- 
cer or person, to whom the writ o{ habeas cor>kii^ shall 
be directed, shall refuse to receive the same, or, after 
receipt thereof, shall refuse or neglect to yield such obe* 

(2) By section second, of the act, there is a proviso, that nothing 
contained in the act, shall be construed to hinder or restrain the 
supreme judicial court, in term-time, or any one or more judges 
thereof, in the vacation, from bailing any person, wherever, and for 
whatever offence committed, at their discretion, whenever the cir- 
cumstances of the case shall appear to require it ; persons commit- 
ted by the governor and council, senate, oV house of representa- 
tives, agreeable to, and for the causes mentioned in the oonstiiu- 
tion, always excepted. 
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dience thereto) as this act requireay (the compUdiiant per* 
forming^ the conditions required)) unless prevented by 
the sickness of the prisoner^ or other necessity, he> for 
such refusal or neglect^ in each and every particular, 
shall forfeit, to the party grieved, the sum of one hundred 
iiounds ; and for any &l8e return to such writ, shall be 
further liable to the action of the party. 

The court or judge respectively, may further punish 
every disobedience to such writ, as for a contempt, and 
compel obedience thereto, by process of attachment. 

III. Of the return of the writ. 

The same statute has further enacted, that if, after 
awarding such writ by any judge of the said supreme 
judicial court, in the vacation, but before the return there- 
of, the said court shall sit in any county, the said writ, 
with the body of the complainant, and causes of taking 
and detaining, may be returned, had and certified to the 
said court, by the judge who awarded the same : but if, 
after awarding such writ by the said court, in term*time, 
but before the return thereof, the said court shall rise, 
or be adjourned, the same, with the body of the com- 
plainant, and causes of taking and detaining, shall be re- 
turned, had and certified before some judge of the said 
supreme judicial court. 

IV. Proceedings following the return of the writ. 
The same statute has further enacted, that when any 

' Ibid. t. 5. 

person shall be brought, by writ of habeas cor/iua as afore- 
said, before the said court, or any judge thereof, such 
court or judge shall, within three days after, proceed to 
examine the said causes ; and if committed for an offence 
or cause bailable by law, they shall bail him by recogpizv 
ing him with sufficient surety or sureties in a reasoi^ftble 
sum, having regard to his quality and circumstances, and 
the nature of the offence ; and shall certify the recog? 
nizance into such court, if committed upon mesne firoceaa 
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in any uvil action for want of bul| and the bail required 
^hall appear excesuve, it ahall be ascertained what bail 
is rcasonablef and he shall be discharged on ^ving the 
same : but if it shall appear thu the complainant is im- 
prisoned or restrained without due order of law, or suf- 
ficient cause, he shall be discharged from such commit- 
ment or restraint. 

And it is further enacted by the same atatute, that no 
person enlarged by habea* eorftut shall be i^ain impri- 
soned or restrained of his liberty for the same cause) ua- 
leas he shall be indicted iberefbr, or coniicted thereof 
or shall neglect to find bail when ordered thereunto by 
some court of record. 

Not B. — Fersoni committed by the governor tnd council, senUe, 
or house of representitivn, agreeable to, and for the cbiucb men- 
tioned in the conatitution, are eiprcBsty excluded from the benefit 
of thii set. 



[ 663 3 
TITLE LXXVI. 

HARBOURS. 

tVe have a proyincial statute which enacts, that no ^. , ,.. 

* ' Stat 1713. 

master or commander of any ship or other vessel, com- 
ing from sea into any road, port or harbour, within this impend! p! iroT** 
province, shall presume to unload, or throw overboard, 
any ballast or rubbish, into such road, port or harbour, 
under the penalty of twenty fiounda : and in the ballasting 
or unballasting any ship or other vessel, there shall be a 
canvas or tarpolin, which shall reach from the ballast-port 
or gunnel, to the lighter or boat ; to prevent any part of 
. the ballast or rubbish falling into such port, road and bar* 
hour as aforesaid. Nor shall any such commander or 
master as aforesaid, take off any sort of ballast from any 
island, beach or other land, being the property of any 
town, or of any particular person or persons within this 
province, without leave first had and obtained from the 
selectmen of such town, or the major part of them, or 
from such person or persons as they shall intrust there- 
withal, or other proprietor ; under the penalty of forty 
ahillingB; to be recovered before a justice of the peace. 
Provided^ That this act shall not extend to the hinder- 
ing any commander or master of any ship or other ves- ^'^^****- 
sel, after they are under sail outward bound, who find a 
pecessity of taking in more ballast, to take the same from 
off any island, beach or other land, as above-mentioned, 
making satisfaction therefor. 

The pendties arising by this act, to be one half there- 

_ _ , - - « . , , , «. How the forfeiture! 

of for the use of the poor of the town where the offence aretobedispotedoc 
is committed ; the other half to the use and benefit of the 
informer. The penalty of twenty fiounds aforesaid, to be 
recovered by bill, plaint or information, in any court of 
record within the respective counties, where the offence 
^hall be committed. 
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TITLE LXXVII. 

HAWKERS, PEDLARS AND PETTY- 
CHAPMEN. 

1. Prohibition of hawkers^ &c. 

2. Persons exempted from the penalties of the act 
against hawkers, &c. 

3. Mode of prosecuting hawkers^ &c. 

4. Liability of inn-holders who entertain hawkers, &c. 

L Prohibition of hawkers, &c. 

By statute it is enacted, that every hawker, pedlar, 
petty-chapman or other person, going from town to town, 
on foot, or with a horse or horses, or otherwise, carrying 
to sell, or exposing to sale, any wares, goods or merchan- 
dize, within this commonwealth, shall forfeit a sum not 
exceeding Jour fioundtf nor less than twenty MUinga ; 
also, one quarter part of all such goods, wares or mer- 
chandize by him or them exposed to sale, or so conveyed 
or transported as aforesaid, to him or them who shall pro- 
secute therefor, by information or complaint, before the 
court of general sessions of the peace, in the same 
county. 

II. Persons exempted from the penalties of the act 
against hawkers. &c. 

Ibid. '^he act contains a proviso, that nothing therein shall 

prohibit or hinder any person, who is the real worker or 
maker of any goods or wares, or his servants or agents, 
from carrying abroad, exposing to sale, or seiling any of 
the said goods or wares of his own making, or other 
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articles manufactured within this commonwealth, in any 
fair, market or elsewhere, or from selling any fish, fruits 
or provisions ; or any tinker, cooper, glazier or mender, 
or other person, from going about and carrying with 
him proper materials £or mending the things usually 
made or mended in the exercise of his trade. 

Doubts, however, having arisen, whether the above act 
extended to the hawkers and pedlars of indigo and fea^ 
thers, the same being the growth and production of the 
United States, it was therefore provided by a subsequent 1799 «. so •.!. 
statute, that any person who shall go from town to town, 
on foot, or with a horse or horses, or otherwise, carrying 
to sell, or exposing to sale, any indigo or feathers, shall 
incur the penalties and forfeitures, and shall and may be 
prosecuted, convicted and fined, in the way and manner / 
pointed out in the former act. 

III. Mode of prosecuting hawkers. Sec. 

Any justice of the peace, upon complaint to^him made 

sttt ms, e. S| I. 1. 
of any hawker, pedlar or petty-chapman, may arrest or 

summon before him, the person or persons complained *^** '''^' «.»#«. i. 
against, and, order him or them to recognize, with suffi- 
cient surety or sureties, to appear and answer the com- 
plaint or information that may be exhibited against him 
or them, ^before the next court of the sessions of the 
peace, in the county where the offence is said to be com- 
mitted ; and for want of sufficient surety, to commit such 
offender or offenders to the common gaol of the county ; 
and also to secure and detain all such goods, wares and 
merchandize until the trial. Provided^ the complainant 
will enter into recognizance, with surety, before the same 
justice, to the supposed offender, in a sufficient sum to 
pay cost, in case the complainant shall fail of prosecut- 
ing or convicting the offender ; and the court of gene- 
ral sessions of the peace may assess cost, upon the" trial, 
for or against the complainant, as the case may require. 
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IV. Liability of inn-holdera who entertain hawkers^ &c. 

The same statute has further enacted, that all tavemers) 
ale-house-keepersy common victuallers or retailors} that 
shall knowingly entertain any hawker, pedlar or petty- 
chapman, or other trading person aforesaid, for the space 
of twelve hours, shall forfeit and pay the sum of twenty 
MUinga for every six hours after the first twelve, (unless 
the departure of such hawker, pedlar or petty-chapman 
shall be prevented by means of sickness, or any other 
unavoidable necessity) to him or them who shall prose- 
cute and sue therefor, by action of debt. 
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TITLE LXXVIIL 

HIGHWAYS AND PRIVATE-WAYS. 

1* Of the laying out of private-ways by selectmen. 

2. Of the establishment of private-ways^ by the sefr- 
alonS) on refusal of the selectmen. 

3. Of the establishment of private-wa^Sy by the ses- 
sions) on neglect of the town to allow the same. 

4. Of the establishment of highways from town to 
town. 

5. Of highways in unincorporated plantations. 

4 

6. Of highways thi*ough proprietors' landsi in unin- 
corporated towns, and plantations. 

7. Of the time allowed towns. Sec. to complete a new 
highway, and the penalty for their neglect of duty* 

8. Of the discontinuance of highways and private- 
ways. 

I. Of the laying out of private-ways by selectmen. 

By statute, the scflectmen of the several towns, in this 
government, are enipowered, either personally, or by 
such other person or persons, as they shall appoint, to 
lay out, within their respective towns, particular and 
private ways, for the use of such town only ; or for the 
use of one or more individuals thereof, or proprietors 
therein. 

And if any particular person or persons, who are ^^^ 
owners of the land, through which such private roads 
shall be laid out, be injured thereby, he or they shall re- 
ceive such recompense, as the party interested and the 
selectmen shall agree upon, to be paid by the town, or 
the individual person or persons for whose use the road 
is laid out, or as shall be ordered by the sessions, upon 
an inquiry into the same, by a jury to be summoned for 

VOL. II. 9 
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that purpose, or by a special committee^ if the parties 
agree thereunto. (I) Provided aiwaysj that no private- 
way, laid out by the selectmen, or their order, as afore- 
said, shall be established as such, until the same has been 
reported to the town, at some public meeting of the in- 
habitants thereof, regularly notified and warned, and by 
them approved and allowed. 
The laying out a town-way, by the selectmen, must be 
l?*i* . ^ recorded before it is offered to the town for acceptance. 

S MMI. Rep. 8l9« 

II. Of the establishnnent of private-way S) by the b«8- 
ssone, on refuaal of the selectmen. 

Furthermore, by statute, if the selectmen shall unrea- 

Stat 1780, C. 67, «, 2. ^ . . 

sonably delay or refuse to lay out, any such private-way, 
as before described, being thereunto requested, in writ- 
ing? by one or more of the inhabitants or proprietors of 
land in such town, then the sessions for the same county, 
at any session thereof within one year, if the request ap- 
pear to them reasonable, may cause the same private- 
way to be laid out at the cost of the persons applying, 
by a committee of three disinterested freeholders ; which 
committee shall estimate the damages occasioned there- 
by, (if any there be) as well as ascertain the place and 
course of the said private-way. The damages to be paid 
by the town, if it be of general benefit, otherwise by the 
individual or individuals for whose use and benefit the 
way is laid out. 

III. Of the establishment of private-ways, by the ses- 
sions, on neglect of the town to allow the same. 

Ibid. 8. 3. Furthermore, by statute, when any town shall unrea- 

sonably delay or refuse to approve and allow of any pri- 
vate way, laid out by the selectmen thereof, or their 
order, and put the same on record, any person or per- 
sons aggrieved by such delay or refusal, may apply to 

(1) For further information on this subject^ see title Damages^ 
vol. I. p. 379, 380, 381, 382. 
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the court of sessions for the same coufitf, trithin twelve 
months after such ref^isal or delay ; and the same court, 
after hearing the town thereon 9 may accent and approve 
of the said private-wtky, as laid out by the selectmen, and 
direct the same to be recorded in the town book ; or they 
may order the private-way petitioned for, to be laid oat 
foy a committee of three disinterested freeholders^ to foe by 
them appointed for that purpose, which committee shall 
be Under similar diix^ctions and obligations as to locat- 
ing and estimating the damages occasioned thereby, as 
by this act is prescribed for a committee of five, in locat- 
ing or altering a county highway. 

The sessions cannot approve a town-way laid out by 

. , Commonw. t. Shel- 

the selectmen, and refused by the town, without giving don etai. 

3 MBSS. Rcp« 188* 

previous notice to the town. 

IV. Of the establishment of highways from town to 
town. 

Furthermore, by statute, when a new highway, or' 

' ** ' Stat. 17M,c. «7,«.4. 

cothmon road from town to town or place to place, shall 
be wanting, or where an highway or comnlon road alrea- 
dy laid out, stated and established, may or can with 
greater conveniency, be turned or altered ; upon applica- 
tion made to the court of sessions within the same county, 
and it being determined by them to be of common con- 
venience or necessity (2) to have such new way laid out, 

(2) Towns roust be notified of a petition for a highway before 
the coort of sessions adjudge it of common convenience and ne- 
cessity. Commonw. v. Chase & al. 2 Mass. Rep. 170. 

So the court of sessions roust adjudge a way to be of common 
convenience and necessity previously to the laying it out. 

Commonw. v. Cumings & al. 2 Mass. Rep. 171. 

So the sessions cannot lay out or alter a highway without a pre- 
vious application. Commonw. v. Peters. 3 Mass. Rep. 229. 

So the necessity or convenience of an alteration in a highway, 
ai}d the unreasonableness of the damages awarded, are subjects 
not within the jurisdiction of the S. J. Courts but belong exclusively 
to the sessions. 3 Mass. Rep. 406. 
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or old way altered, the said court are authorized} by war- 
rant) under the seal thereof, to appoint a committee of 
five disinterested sufficient freeholders, in the same coun- 
ty, to lay out such highway or road ; which committee 
shall give seasonable notice to all persons interested, of 
the time and place of their meeting ; (3) and they shall 
be under oath to perform the said service, according to 
their best skill and judgment, with most convenience to 
the public, and least prejudice or damage to private pro- 
perty. (4) And they shall ascertain the4>lace and course 
of said road, in the best way and manner they can ; which 
having done, they, or the major part of them, shall make 
return thereof, under their hands and seals, to the next 
court of sessions, to be held in the same county, after the 
said service is performed ; to the end, the same may be 
accepted, allowed and recorded, and afterwards known for 
a public highway. (5) 

(3) A committee appointed by the^ court of sessions, to locate a 
highway, must return specifically^ what notice was gi%'en to per- 
sons interested. 1 Mass. Rep. 86. 

When a town has appeared at the sessions, and opposed the ac- 
ceptance of the report of a locating committee, without objecting 
the shortness of the notice given by the committee to the town, the 
S. J. C. will not quash the proceeding^ of the sessions on account 
of such shortness. 3 Mass. Rep. 406. 

(4) Where a warrant to a locating committee particularly de- 
scribes their whole duty, an ozXhJaithfulfy and impartially to perform 
the service to vjUcb tbey are appointed^ or faithfully OTid impartially f 
perform, the trust reposed in them, is sufficient. Ibid. 

(5) The proceedings of the sessions, in laying out highways, will 
be quashed, if it does not appear, 1. That the town has been noti- 
fied ; or, 2. That the warrant for laying out the way, was under the" 
seal of the court ; or, 3. That the committee were sworn in due 
form of law ? or, 4. That the owners of the land are named or cer- 
tified to be unknown, in the return of the locating committee ; or, 
5. That damages are assessed, or a return is made, that none is 
sustained ; or, 6. That the return is under the hands and seals of tlie 
committee. 2 Mass. Rep. 489. 

The sessions cannot lay out a highway over a navigable river, so 
as that the river may be obstructed by a bridge. Ibid. 
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V. Of highways in unincorporated plantations. 

By statute it is provided, that the inhabitants of planta- . 
lions unincorporated! who are or shall be empowered to 
assess taxes upon themselvesj towards the support of go* 
Ternment, or for defraying the charges of any county^ 
shall be vested with like powers, be under the like obli- 
gations, and liable to like penalties, so far as such powersi 
obligations, and penalties have any relation to the mak- 
ing, repairing, or amending the highways, and the com- 
pensating any individual who may suffer damage by lay- 
ing out any highway, as the towns within this common- 
wealth, have, are under, or subject to ; and like proceed- 
ings shall be had by and against such plantations, mutatiM 
mufandisy as may be had by or against said towns, in 
every case respecting the highways. And the assessors 
of such plantations shall be held to perform all the duties 
required of the selectmen of towns relating to highways, 
and invested with the same powers. 

VI. Of highways through proprietors* lands, in unin- 
corporated towns, and plantations. 

By statute it is enacted, that all highways laid out, or ^^^^ ^ 
to be laid out, through any tracts of land in the common- 

• Pntprielon to keep 

wealth, not comprehended withm the bounds of any m- h'vhwari in wp^u 
corporated town or plantation aforesaid, shall be made 
passable and convenient for travelling, and kept in good 
repair by the owners or proprietors of the said tract of 
land, township, or plantation ; unless in the judgment of 
the court of sessions for the county in which such lands 
lie, it may be deemed unreasonable ; in which case, the 
same shall be done at the expense of the county, or 
partly at the expense of the county, and partly at the ex- 
pense of the proprietors, as the said court shall order. 
And all the proprietoi*s or owners of such tracts of land, EqMMeiobeapiHM^ 
townships, or plantations last mentioned, shall be held to 
pay their proportions atcording to their interest, of all 
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cost and expenses of making and repairing the ways 
aforesaid) through any part of the tractst townships* or 
plantations la^t mentioned. Providtd neveriheUBM^ that 

WlMt lukb aie ei- 

enptedftom met. all lands reserved for the use of the first settled minister) 
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the ministry, schoolS) or for the future appropriation 'of 
the general court, in the said tracts, plantations, and town- 
ships last mentioned, shall be exempted from all taxes 
for making and repairing highways therein. 

It is further enacted, that the courts of sessions in the 
several counties in \h\% commonwealth, whenever appli- 
^S^te'a^^ cation shall be made to them to lay out any new high- 
oMaSndy ^«!t-'^ ^^X' through any such tract, township, of plantation last 

mentioned, or for an order thereof to amend and repair 
any highway already laid out in the same, the said court 
shall cause notice thereof to be given, by publishing 
ndiappuatioii. the substancc of such application three weeks succes- 
sively, in one of the newspapers printed in the town of 
Boston, and such other paper as the said court shall 
direct, in order that the proprietors of said land may ap- 
pear before said court, at such time as the court shall 
therein prefix, and shew cause why such highway should 
not be laid out or amended, as the case may be. 

And if such proprietors do not appear, and shew cause 
to the satisfaction of said court, that such highway ought 

Proceedings in cawe ^^t_»«j^ j jj ■ 

proprietondonotap not to be laid out, or made, or mended, at the expense 

pear in pufwumce oi* , 

such notice. of Said proprietors, then the said court may proceed ta 

lay out such highway in the manner prescribed by Iswy 
and to order the same to be made or amended, at the ex- 
pense of said proprietors, as the case may require ; and 
shall cause an assessment to be made on such tracts of 
landy township, or plantation, at so much per acre, as 
they shall judge necessary for making or amending such 
highway, and disf^^aying the necessary expense attending 
the same ; and the proprietors of the said tracts, t^wn- 

H»w propneton are ar mt j 

tobeaaaened. ahlps, or plantations last mentioned, where the lands 

therein are lield in severalty, shall be assessed their re* 
spective proportions in every tax which may be ordered 
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for makiBg or reps^ring the high ways thei?6in i Prided j 
su€h proprietors sM\ previously fttrsish. said* eoinrt witk 
proper docuivients for that purpose ; and the treasurev of 
the county wherein the land so siasesscfd vfiBy Ite^ shM 
forthwith cause such tax^ to be advertised in manner 
aforesaid, requiring each and every owner or proprietor 
of any part of the tract, township, or plantation last men^ 
tioned, to pay said tax, or If the asasessmenft is made kt 
severalty, his pai^li thereof to said treasurer, within^ sis 
iBonths from the first publishing said advertisement, and 
notifying such proprietors, that> enlese ttee same shall be p^pjigj^ to be no- 
paid within the time specified, so much of the said land *'*"** 
will be sold at public vendue, at a certain day and piacc^ 
in the said advertisement to be expressed^ And wheti 
any proprietor or owner of any part of such tract, town- 
ship, or plantatlony last meniaoned^ (the parts^ thereof not 
being severally assessed,) sllall pay his propoi'tion of such _ 

•^ ' '^ r 7 r r Duty of k propneto 

taw, he shall take a receipt therefor, describing: tiie land 5j;25'uie*t£r'^ 
for which he shall pay sach> tax ; and sO' mach*o£ the re-* 

' In defkaltof payment, 

maining pat*t of such. land. for which said tax shall no€ be h^dtobesoldatauc 
paid, before the expiration of the said six months^ shall 
be sold by. tho treasurer aforesaid, or bis successor m 
office, or sttch committee as the couil) of sessions afore- 
said shall appoint for that purpose, at the time and place 
set forth in the advertisement, as may be necessary to paji; 
the reiaauiing part of said taX} with incidental charges. 

And the said treasurer or commitfee, are authorized ,^.^ 
to adjourn' the time of sale of such land, from day to dayy 

.K. . ..«',• J- .L Adjournment of dw 

if he or-they shall judge it necessary, not exceeding threis^ nie. 

days, and make a good and sufiioient deed* or deeda of 

such lands^ allewing^ the same time of redemption, and ^^ h^gf^^ „ ^ 

subject to the payment of the like interest, as is by law^ 

allowed in the cases of land sold< for taxes ; and the 

money so raised shall be applied by said court, or by a Hcotionofthe 

committee to be by Ihem appointed for that purpose, to Jjrjl^^ "**"** ^^ ^""^ 

make and repair said highways. 
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_.^ And a similar method shall be taken from time to time 

by said courts for keeping in repair all highways leading 
through such tractS) townshipsy or plantations last men- 
tioned^'in case the owners thereof shijl neglect to keep 
said highway in sufficient repair. 

g^ And the owners and proprietors of any such tract, 

township, or plantation last mentioned, are authorized 

ediocaiimeetiiinto to Call meetings for the purpose of raisug such sums oi 

wAyputpowt. money as they may judge necessary, for making and re- 

pairing such highways, and for choosing officers for as- 
sessing and collecting the same. 



/ 



VII. Of the time allowed towns, &c. to complete a 
new highway, and the penalty for their neglect of duty. 

g^^^^ It is enacted, that when any new highway has been, or 

shall have been laid out, and accepted by the court of 
sessions, a reasonable time shall be allowed to the town 
or district, or any plantation assessed in any state and 
county tax, through which such highway shall lead, to 
make it passable, safe, and convenient for travellers, and 
others passing with their teams, waggons, or other car- 
riages, provided that such time shall not exceed twelve 
months from the time of such acceptance, unless such 
court shall, for reasons specially given, order a longer 
time. 

wy^ And if any town, district, or plantation aforesaid, shall 

neglect their duty in that respect, the said court, on ap- 
plication therefor, shall appoint a committee of three 
disinterested freeholders in the same county, to enter 
into any contract or contracts for making such new high- 
way passable as aforesaid, the expense of which, shall be 
immediately afterwards defrayed by the delinquent town, 
district, or plantation last mentioned ; and in default there- 
of, the said court shall issue a warraiit of distress against 
such town, district, or plantation. 
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VIII. Of the discontinuance of liigliways and private- 
ways. 

The justices of the i^spective Courts of sesdons* upon 

Sittb 17S0| C 67, I* !• 

application to them made by any party aggrieved, at the 
continuance of any private-way, may order and direct a 
discontinuance thereof, after notifying and hearing the 
parties interested therein, if they shall thereupon adjudge 
and determine such discontinuance reasonable. 

So any court of sessions, upon petition or otherwise, -^ 

^ ^ ' r r , ^ adrt.lT97,e. 80,1.1. 

may discontmue any high way or public road within the 
same county, in part or wh<rie, whenever they shall be 
fully satisfied, that it is not expedient that the same 
should be continued any longer. 

Establishing an alteration in a highway is, in law, a 
discontinuance of the part altered; and the report of the YS^^SS^^* 
discontinuance, and the acceptance of it are merely sur- 
plusage. 
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TITLE LXXIX. 

HOMICIDB. 

uoMiciDS) which signifies the killing of a human 
being, is divided into three kinds ; the first is called, 
justifiable ; the second, exeutabie; the third, /^/oiuofM. 

Justifiable homicide is where one takes away the life of 
another, by express command and warrant of law ; or in 
^ advancement of public justice ; or to prevent the com- 
commission of a forcible and capital offence. Excusable 
homicide is where one kills another by misadventure ; or, 
(in case of a sudden: affray) in defence of his own life, or 
to prevent some enormous bodily harm, which is called 
chancc'tnedly. Felonious homicide is either manslaughter 
or murder, according to the degree of turpitude which 
marks the homicide. 

1. Of homicide committed by warrant of law. 

2. Of homicide committed for the advancement of pub- 
lic justice. 

3. Of Homicide committed for the prevention of crimes. 

4. Of homicide by misadventure. 

5. Of homicide by chance^mcdly, 

6. Of manslaughter. 

7. Of murder. 

8. Of the proof and the punishment. 

I. Of homicide committed by warrant of law. 

A homicide is justifiable when committed by express 
command or warrant of law. As, for instance, by virtue 
of such an office as obliges one, in the execution of pub- 
lic justice, to put a malefactor to death, who hath forfeit- 
ed his life by the laws and verdict of his country. But 
the law must require it, otherwise it is not justifiable. 
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And fifftheri if judgment of death be given by a judge 
not authorized by lawful commission^ and execution be 
done accordingly, the judge is guilty of murder. 

So the execution must pursue the sentence of the court. 
If, therefore, an officer beheads one who is adjudged to 
be hangedj or vice veraa^ it is murder : for he is merely 
ministerial, and therefore only justified when he acts 
under the authority and compulsion of law. 

II. Of homicide committed for the advancement of 
public justice. 

Homicides committed for the advancement of public 

Ibid. 

justice, are, 1st. Where an officer, in the execution of hisv, 
office, either in a civil or ciiminal case, kills a person 
that assaults and resists him. 2. If an officer, or any 
private person, attempts to take m man charged with 
felony, and is resisted ; and, in the endeavour to take him, 
kills him. 3. In case of a riotous and tumultuous assem- 

8tftt.l7B6,c 39,1.1 

bly, if any such rioter be killed by the officers, endea- 
vouring tOf disperse the mob, such officers and their as- 
sistants shall be held guiltless. 

But, in ail these cases, there must be an apparent ne- 
cessity on the officer's side, viz. that the party could not 
be arrested or apprehended, the riot could not be sup- 
pressed, &c. otherwise, without such absolute necessity, 
itis not justifiable. 

III. Of homicide committed for the prevention of 
crimes. 

Such homicide as is committed for the prevention of 

Ibid. 

any forcible and atrocious crime, is justifiable, both by the 
law of nature and the municipal law. 

Thus, if any person attempts a robbery or murder of 
another, or attempts to break open or burn a house in the 
night time, and shall be killed in such attempt, the slayer 
shall be acquitted. This reaches not to any crime unac- 
companied with force, as picking of pockets ; or to the 
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breaking open of any hoaae in the dmf iime^ u&leaft it 
carries with it an attempt of robbery also. 

The law likewise justifies a woman kilUng one who 
attempts to rarish her. 

And so too, the husband or father may justify killing a 
man who attempts a rape upon his wife or daughter ; but 
not if he takes them in adultery by consent, for the one 
is forcible and felonious, but not the other. 

And the one uniform principle, that runs, through our 
laws, seems to be this, that where a crime, in itself capital, 
is endeavoured to be committed by force, it is lawful to 
repel that force by the death of the party attempting. 

) V. Of homicide by misadvepture. 

Homicide, f^er infortunium or ndaadventure^ is, where 
a man, doing a lawful act, without any intention of hurt, 
unfortunlitely kills another ; as where a man is at work 
with a hatchet, and the head thereof flies off and kills a 
stander-by ; or where a person is shooting at a mark, and 
undesignedly kills a man : for the act is lawful, and the 
effect is mprely accidental. 

So where a parent is moderately correcting his child, 
a master his apprentice or scholar, or an officer punishing 
a criminal, and happens to occasion his death, it is only 
n^isadventure ; for the act of correction was lawful. 

But if he exceeds the bounds of moderation, either in 
the manner, the instrument, or the quantity of punish- 
ment, it is manslaughter at leiast, and in some cases (ac- 
cording to the circumstances) murder; for the act of 
immoderate correction is unlawful. 

Likewise, to whip another's horse, whereby he runs 
over a child and kills him, is held to be accidental In the 
rider, for he has done nothing unlawful ; but manslaugh- 
ter in the person who whipped him, for the act was a 
trespass, and, at best, a piece of idleness, of inevitably 
dangerous consequence. 
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And in generals if death ensues^ in consequence oCaQ 
idley dangerous and unlawful sporty the slayer is guilty of 
manslaughter! and not misadyenture only. 



V. Of homicide by chance-medlty, 

Homicide» in self-defence* ufion a sudden affray ^ is also ^ „ _ ,,, 

4 HI* l»ODIi 193. 

excusable in lawy and is called chance-medley* But this 
species of self-defence must be distinguished from that 
belbre*mentioned, as calculated to hinder the perpetra* 
tion of a capital crime, where the slayer is in no fiiult ; 
and which) in contradistinction to the other, is called ^Mtf- 
eifiable self-defence. 

For a man may repel force by force, in defence of his 
person, habitation or property, against one who manifest- 
ly intends or endeavours, by violence or aurftriaCi to com- 
mit a known felony, such as murder, rape, robbery, arson, 
burglary, and the like upon either. In these cases, he is 
not obliged to retrei^, but may pursue his adversary until 
he has secured himself from all danger; and if he kill 
him in so doing, it is called justifiable self-defence : as, 
on the other hand, the killing by such felons of any per- 
son, so lawfully de&nding himself, will be murder. 

But to excuse homicide upon chance-medley in self- ^ «, ^ 

4 SI. von. Is4* 

defence, it must appear that the slayer had no other pos- 
sible (or, at least, probable) means of escaping from his 

assailant 

It is frequently difficult to distinguish this species of 
homicide (upon chance-metUey in self-defence) from that 
of manslaughter, in the proper, legal sense of the word* 
But the true criterion between them seems to be this : 
when both parties are actually combating at the time the 
mortal stroke is given, the slayer is then guilty of man- 
slaughter ; but if the slayer hath not begun to fight, or, 
(having begun) endeavours to decline any farther strag- 
gle, and afterwards, being closely pressed by his antago- 
nist, kills him to avoid his own destruction, this is homi- 
cide excusable by self-defence. For which reason, the 
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'law requires that the >la7«r, in this caaei should retreat 
as far aa he conveniently can) to avoid the violence of the 
assault, before he tuma upon hu aatulant; and that not 
fictitiously, or in order to watch his opportunity, hut from 
a real tenderness of shedding h>B brother's blood. But if 
the assault be so fierce, as not to allow t beperson assail- 
ed to jrield a step, without manifest danger of his life, or 
enormAus bodily harm, thent in his defence, he may kill 
his assailant instantly. And this, (continues Blackstone] 
is the doctrine of universal justice, as well as of the mu- 
nicipal law. 

Under this excuse of self-defence, the principal civil 
and natural relations are comprehended ; therefore mas- 
ter and servant, parent and child, husband and wife, kill- 
ing an assailant in the necessary defence of each other 
respectively, are excused ; the act of the relation assist- 

. ing being construed the same ss the act of the party him- 
self. 

VI, Of manslaughter. 

Manslaughter is the unlawful killing of another, with- 
out malice, either express or implied. Which may be 
either voluntary, upon a sudden beat ; or involuntary, 
but in the commisdon of some unlawful act. And hence 
It follows, that, in manslaughter, there can be no acces- 
sories before the fact ; because it must be done without 
premeditatioa. 

As to the first, or voluntary branch : if, upon a sudden 
quarrelitwopersoosfight, and one of them kills the other, 
this is manslaughter. And so it is, if they, upon such 
an occasion, go out and fight in a field ; for this is one 
continued act of passion : and the law pays that regard to 
human frailty, as not to put a hasty and deliberate act 
upon the same footing with regard to guilt So also if a 
man be greatly provoked, as by pulling his nose, or other 
great indignity, and iromediatdy kills the aggressor, 
though this is not ezcussble in *el/-dejmce, unce there 
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is no absolute necessity for doing it to preserve himself; 
yet neither is it murdef) for there is no previous malice ; 
but it is manslaughter. And in this, and in every other 
case of homicide upon provocation, if there be a sufficient 
cooling time for passion to subside, and reason to inter- 
pose^ and the person so provoked afterwards kills the 
other, this is deliberate revenge, and not heat of blood, 
and accordingly amounts to murder. 

Manslaughter on a sudden provocation, differs from 
excusable homicide in aelf-de/ence in this, that in one case 
there is an apparent necessity, for self-preservation, to 
kill the aggressor ; in the other, no necessity at all, being 
only a sudden act of revenge. 

The second branch, or involuntary manslaughter, dif- 
fers also from homicide excusable by misadventure, in 
this, that misadventure always happens in consequence 
of a lawful act, but this species of manslaughter, in con- 
sequence of an unlawful one. 

So where a person does an act, lawful in itself, but 
in an unlawful manner, and without due caution and cir- 
cumspection ; as when a workman flings down a stone 
or piece of timber into the street, and kills a man, this 
may be either misadventure, manslaughter or murder, 
according to the circumstances under which the original 
act was done : if it were in a country village, where few 
passengers are, and he calls out to all people to have a 
care, it is misadventure only ; but if it were in London, 
Inhere people are continually passing, it is manslaughter, 
though he gives loud warning ; and murder, if he knows 
of their passing, and gives no warning at all, for then it 
is malice against all mankind. And, in general, when an 
-involuntary killing happens in cons*equence of an unlaw- 
ful act, it will be either murder or manslaughter, accord- 
ing to the nature of the act which occasioned it. If it be 
in prosecution of a felonious intent, or in its consequences, 
naturally tended to bloodshed, it will be murder ; but if 
no more was intended than a mere civil trespass, it will 
only amount to manslaughter. 
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VII. Of murder. 

Marder is when a person of sound memory and dis-* 
cretion, unlawfully killeth any reasonable creature in 
being, and under the public peace, with malice afore- 
thought, either express or implied. 

First, it must be committed by a /leraon o/eound me" 
mory and discrciion ; for lunatics or linfants are incapable 
of committing any crime: unless in such cases where 
they shew a consciousness of doing wrong, and of coulve 
a discretion, or discernment between good and evil. 

Next, it happens when a person of such sound discre- 
tion unlawfully killeth. The unlawfulness arises from 
the killing without warrant or excuse ; and there must 
Asd be an actual killing to constitute murder ; for a bare 
assault, with intent to kill, is only a great misdeibeanor, 
thouglT formerly it was held to be murder. The killing 
may be by poisoning, striking, starving, drowning, and a 
thousand other forms of death, by which human nature 
may be overcome. And if a person be indicted for one 
species of killing, as by fiohoning^ he cannot be convicted 
by evidence of a totally different species of death, as by 
shooting with a pistol, or starving. But where they only 
differ in circumstance, as if a wound be alleged to be 
given with a sword, and it proves to have arisen from a 
staff, an axe, or hatchet, this difference is immaterial. 

If a man does such an act, of which the probable con- 
sequence may be, and eventually is death ; such killing 
may be murder, although no stroke be struck by himself} 
and no killing may be primarily intended : as was the 
case of the unnatural son, who exposed his sick father to 
the air, against his will, by reason whereof he died ; of 
the harlot, who laid her child under leaves in an orchard^ 
where a kite struck it, and killed it ; and of the parish 
officers, who shifted a child from parish to parish, tiil« it 
died for want of care and sustenance. 

So too, if a man hath a beast that is used to do mis- 
chief; and he, knowing it, auffera it to go abroad, and it 
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kills a mail} even this is manslaughter in the owner : but 
if he had purposely turned if looacj though barely to 
frighten people, and make what is called sporti it is with 
us (as in the Jewish law) as much murder, as if he had 
Incited a bear or dog to worry them. 

If a physician or surgeon gives his patient a portion 
or plaistet) to cure him, which, contrary to expectation, 
kills him, this is neither murder, nor manslaughter, but 
misadventure; and he shall not be punished criminally, 
however liable he might formerly have been to a civil ac- 
tion for neglect or ignoitihce : but it hath been holden, 
that if it be a regular physician or surgeon, who admi" 
nisters the medicine, or performs the operation, it is 
manslaughter at the least. Yet Sir Matthew Hale very 
justly questions the law of this determination. 

In order also to make the killing murder, it is requisite j^^ 
that the party die within a yeartind a day after the ^.troke 
received, or cause of dea(th administered ; in the compu- 
tation of which, the whole day upon which the hurt was 
done shall be reckoned the first. 

Farther ; the person killed must be " a reasonable crea* 
Hire in beings and under the fiubiic fieacey* at the time of 

the killing. 

To kill a child in its mother's womb is now no murder, ^^ ^ 
but a great misprision : but if the child be bom alive, and 
dieth by reason of the portion or bruises it received in 
the womb, it seems, by the better opinion, to be murder 
in such as administered or gave them. 

Lastly, the killing must be committed v>ith malice afore^ j^^^ ^ 
thought^ to make it the crime of murder. This is the 
grand criterion which distinguishes mutxier from other 
killing: and this malice prepense, is not so properly 
spite or malevolence to the deceased in particular, as an 
evil design in general ; the dictate of a wicked, depraved, 
and malignant heart. And it may be either exjiretsj or 
imftlied in law. 

VOL. II. 1 1 



z.xpre>B malice is wnere one, wiin a seaate aeuoeraie 
mind) and formed design, doth kill another : which formed 
design is evidenced by external circomstances discover- 
ing that inward intention ; as lying in wait, antecedent 
menaces, former grudgeS) and concerted schemes to do 
him same bodily harm. This takes in the case of deli- 
berate duelling, where both parties meet avowedly with 
an intent to murder. 

Also, if even upon a sudden provocation, one beats 
another in a cruel and unusual manner, so that he dies, 
though he did not intend his death, yet he is guilty of 
murder by express tnalice ; that is, by an express evil 
design, the genuine sense of maliiia. 

As when a park-keeper tied a boy, that was stealing 
wc'bd, to a horse's tail, and dragged him along the park ; 
when a master corrected his servant with an iron bar; 
aod a schoolmaster stamped on his scholar's belly ; so 
that each of the sufferers died ; these were justly held to 
be murders, because the correction being excessive, and 
such as could not proceed but from a bad heart, it was 
equivalent to a deliberate act of slaughter. 

Keither shall he be guilty of a less crime, who kills 
another in consequence of such a wilful act as shews him 
to be an enemy to all mankind in general ; as going deli- 
berately, and with an intent to do miscbief^ upon a horse 
used to strike, of coolly discharging a gun among a mul- 
titude of people. 

So if- a man resolves to kill the next man he meets, 
and does kill him* it is murder, although he knew him 
not ; for this is universal malice. 

And if two or more come together, to do an unlawful 
act against the public peace, of which the probable con- 
sequence might be bloodshed ; as to beat a man, to com- 
mit a riot, or to rob a park : and one of them kills a man : 
it is murder in them all, because of ihe unlawful act, the 
tnalitia /irfcogiCata, or evil intended beforehand. 
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Also 10 many cases where no malice is expressed, the 
law will imply it ; as where a man wilfully poisons ano- 
ther: in such a deliberate act the Jaw presumes malice, 
though no particular enmity can be proved. And if a 
man kills another suddenly) without any, or without a 
considerable provocation, the law implies malice ; for no 
person, unless of an abandoned heart, would be f^uilty of 
such an act, upon a slight or no apparent cause. 

No affront, by words or gestures only, is a suHicient 

Ibid. 

provocation, so as to excuse or extenuate such acts of 
violence as manifestly endanger the life another. But if 
a person so provoked had unfortunately killed the other, 
by beating him in such a manner as shewed only an in- 
tent to chastise him, and not to kill him, the law so far 
considers the provocation of contumelious behaviour, as 
to judge it only manslaughter and not murder. 

In like manner, if one kills an officer of justice, either 
civil, or criminal, in the execution of his duty, or any of 
his assistants endeavouring to conserve the peace, or any 
private person endeavouring to suppress an affray, or ap- 
prehend a felon, knowing his authority or the intention ' 
v/ith which he interposes, the law will imply malice, and 
the killer shall be guilty of murder. 

And if one intends to do another felony, and undcsiprn- 

•^ ° ibiJ. aor, 201. 

edly kills a man, this is also murder. Thus if one shoots 
at A, and misses ^fm, but kills B, this is murder, because 
of the previous felonious intent, which the la\w transfers 
from one to the other. The same is the case where one 
lays poison for A, and B, against whom the prisoner had 
no malicious intent, takes it, and it kills him ; this is like- 
wise murder. So also, if one gives a woman with child 
a medicine to procure abortion, and it operates so vio- 
lently as to kill the woman, this is murder in the person 
who gave it. 

It were endless to go through all the cases of homi- 
cide, which have been adjudged either expressly or im- 
pliedly malicious : these, therefore, may suffice as a spe- 
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cimen ; and we may take it for a general rulei that all 
homicide is malicious, and of course amounts to murder, 
unless where jusiified by the command or permission of 
the law : excused on the account of accident or self-pre- 
servation ; or alleviated into manslaughter, by being either 
the involuntary consequence of some act, not strictly law- 
ful, or (if voluntary) occasioned by some sudden and suffi- 
ciently violent provocation. 

VIII. Of the proof and the punishment. 

1 . The proof. 

On every charge of murder, the fact of killing being 
first proved, the law presumes it to have been founded in 
malice until the contrary appear : and therefore, all cir- 
cumstances alleged by way of justification, excuse, or alle- 
viation, must be proved by the prisoner, unless they arise 
out of the evidence produced against him. Upon the 
truth of these facts, so alleged, the jury alone are to de- 
cide ; but whether, taking them to be true, the homicide 
be justified, excused or alleviated, is a matter of law, upon 
which the jury ought to be guided by the direction of the 
court. 

3. The punishment. 

sut.iM4,e. 123,1.1. Manslaughter is punished by solitary imprisonment, 

for such term, not exceeding one year, and by imprison- 
ment afterwards in the common gaol, or confinement to 
hard labour, for such term not exceeding three years, as 
the court before whom the conviction may be, shall 
sentence and order, according to the aggravation of the 
offence. 

Ibid. 5. 1. The punishment of murder is death. 
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HOUSE OP CORRECTION. 

i. O' the establishment of houses of correction. 
2. What persons are liable to be committed to such 
houses. 
^ 3. Of the discharge of persons thus committed. 

4. Of the appropriation of their earnings. 

5. Of the keeper of such house, his duty, power and 
compensation. 

6. Of the overseers of such houses, their power, duty 
and compensation. 

7. Of the providing materials for the work of such 
houses. 

8. Of the superintendance of such houses. 

I. Of the establishment of houses of correction. 

By statute it is enacted, that there shall be erected, 

^ ' Stat, 1787, C. 54, S. I. 

built or otherwise provided by the court of general ses-. 
sions of the peace, in every county within this common- 
wealth, at the charge of such county, a fit and convenient 
house or houses of correction, with convenient accom- 
modations tliereunto adjoining and belonging ; to be used 
and employed, for the keeping, correcting and setting to 
work of rogues, vagabonds, common beggars and other 
idle, disorderly and lewd persons. 

II. What persons are liable to be committed to such 
houses. 

Any justice of the peace, as well as the court of ses- ibid. s.s. 
sions, may send and commit unto the said house, to be Rogues, ▼■gahonds 
kept and governed according to the rules and orders SlSImEiS™ "*^ 
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thereof, all rogues, vagabonds, and idle persons, going 
about any town or place in the county begging ; or per- 
sons using any subtle craft, juggling, or unlawful games 
or plays, or feigning themselves to have knowledge in 
phisiognomy, palmistry, or pretending that they can tell 
destinies or fortunes, or discover where lost or stolen 
goods may be found ; common pipers, fiddlers, runaways, 
stubborn servants or children, common drunkards, com- 
mon night-walkers, pilferers, wanton and lascivious per- 
sons in speech, conduct or behaviour ; common railers 
or bawlers, such as neglect their callings or employ- 
ment, mispend what they earn, and do not provide for 
themselves or the support of their families, upon convic- 
tion of any of the offences or disorders aforesaid, com- 
plaint thereof being made in writing. 

So when it shall be made to appear to any two justices 

stmt. 1797, c. 62, 8. 3, . , . , . 

quorum unus^ that any person, being wuhm their county > 
i^^ci« maybe j^ lunatic, and so furiously mad as to render it dangerous 

to the peace and safety of the good people, for such luna- 
tic person to go at large ; the said justices shall have 
full power, by '^-arrant under their hands and seals, to 
commit such person to the house of correction, there to 
be detained till he or she be restored to his or her right 
mind, or otherwise delivered by due course of law. And 
every person so committed, shall be kept at his or her own, 
expense, if he or she have estate, otherwise at the charge 
of the person or town upon whom his or her maintenance 
was regularly to be charged, if he or she had not been com- 
mitted ; and he or she shall, if able, be put to work dur- 
ing his or her confinement. 

So by a subsequent act, any person standing convicted 

Suit. 1S02»C.23,S.3. , r 1 • i> • i n t 

before the supreme judicial court, or court of general 
by «n^Sm^!S"^ scssions of the peace, for.any crime punishable in whole, 
may be committed. ^^ -^^ ^^^^^ ^^ inaprisonmeut, may be sentenced, by either 

of said courts, to suffer his imprisonment, either in the 
common gaol, or in the house of correction, at their dis- 
cretion, to be employed and kept lo work therein, in the 
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same manner as persons committed to said house^ pur- 
suant to the acts to which this is in further addition. 

iSo either of the said courts may sentence any person 
standmg convicted before them respectively^ punishable 
in whole or in part by fine, to pay such fine, with costs bvlfTO^aSd^who^ 

c 5 1 • « J , gleet to pay such flne^ 

of prosecution ; and in case he does not pay the same may be committed. 
within ten days, that he he immediately therei^fter con- 
veyed to the house of correction, therein to be safely 
held, employed and kept to work, in the same manner as 
persons committed to the said house, pursuant to the 
acts to which this is in further addition, for any term of 
time not exceeding six months. And the expense of 
keeping, supporting, and employing such offenders, after 
deducting the net amount of their earnings, shall be al- 
lowed by the. justices of the court of sessions, and paid 
to the keeper out of the county treasury, 2n the same 
manner, and with the same right of reimbursement from 
the treasury of the commonwealth, as the accounts of ^ 
gaolers for the prison charges of persons confined in 
gaol, on charge of conviction of crimes and offences com- 
mitted against the said commonwealth. 

III. Of the discharge of persons thus committed. 

Whenever any person, committed as aforesaid, shall 
apply to the master of said house for a discharge there- 
from, the said. master shall signify the same to the over- 
seers of the poor of the town in which such house of cor- 
rection shall be, or to the overseers of such town as the 
person, so committed, shall belong to ; and the major part 
of either of the overseers of the poor aforesaid, upon its 
being made to appear to them that the ends of such com- 
mitment have been answered, are empowered to issue 
their order to the master of such house of correction to 
discharge the said person from his or her said confine* 
nient; the charges arising therefrom being first p?'J in 
manner as is before provided, and the said master is re- 
quired to discharge him or her accordingly. 
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IV. Of the appropriation of their earnings. 

The persons committed shall be allowed two-third 
parts only of what they earn* and the residue shall be to 
the use of the master or keeper of the house ; unless 
such persons are masters or heads of families) then the 
whole profit of their labour, or so much of it as the court 
of sessions shall order, shall be for the relief of such 
persons and their families. And if any person, com- 
mitted as aforesaid, shall be unable to work, or be weak 
and sick, or the profits of whose work shall not be suffi- 
cient for supporting him or her, then to be comfortably 
provided for and taken care of by the master of the same 
house, who shall be reimbursed the same by the parent 
master, town, or the government, who are by law obliged 
to maintain and support such persons, when unable to 
support themselves, as the case may require* 

V. Of the keeper of such house, his duty, power and 
compensation. 

The court of general sessions of the peace in each 
county may nominate and appoint, at their will and plea- 

taSp^"^^ sure, a suitable person to be master of such house of cor- 

rection. And also, to make, ordain,, and establish such 
rules and orders as may be necessary, (not repugnant to 
the laws of this commonwealth,) for the ruling, govern- 
ing, and punishing of such persons as may be there com- 
mitted ; and such rules and orders by them made, shall 
be in force and put in execution. 

It is by statute further provided, that the master of 
such house of correction to be appointed as aforesakl, 

thoritr^eh keeper shall havo power and authority, and shall set all such 

rogues, vagabonds, beggars, and other lewd, idle, and dis- 
orderly persons as aforesaid, that shall be duly sent or 
committed unto his custody, to work and labour, (if they 
be able,) for such time as they shall continue and remain 
in the said house ; and to punish them by putting shackles 
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or fetters upon them; and alsoy from time to time^ in 
case they be stubborn, disorderly, idle, or refractory, and 
do not perform their tasks, and in good condition, accord- 
ing as they shall be reasonably stinted, to abridge them 
of their food, as the case shall require, until they be re- 
duced to better order. 

It is also provided, that the master of the said house 
of correction shall, for his care, labour, and service in 
looking after the several persons that shall» from time to 
time» be committed to hi» care and custody, over and 
above one-third part of their net earnings, have such rea- 
sonable allowance made him, as the justices, in session, 
shall order and direct to be paid him> by the parent or 
roaster of such as are under their immediate care and 
custody, otherwise by the town to which such persons 
belong, if within this government ; or at the charge of 
the government, if they belong to no particular town 
within it. And the master or keeper of every such „. . 

*^ 'His dntf to keep aa 

house, shall keep an exact account of all such profits and K^JJ u^S^HuSi 
earnings, that shall arise from the labour of all such as 
shall be committed to his care and custody, as well as 
the particular time of their commitment and liberation, 
and present the same account (upon oath, if required,) 
unto the justices of the peace for the same county, an- 
nually, and alsoy whenever he sliall by them be there - 
BDto directed ; and in default thereof may be amerced by 
the said justices in their sessions, not exceeding one huu' penalty for defiuit 
dred fiound^* 

VL Of the overseers of such houses, their power, duty 
and compensation. 

By statute it is enacted, that the courts of general 

. *• u Stat iwr,c.6a» 8.1. 

sessions of the peace, in their respective counties, where 
the circumstances may require it, are authorized and em- 
powered annually, to appoint three or five suitable and 
discreet freeholders of their county, living near the house 
of correction, to be overseers of such bouse ; who shall 

VOL. II. 12 
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have power to see that the rules appointed by the said 
court, tor the goveniment of the house and the persons 
therein confined, be duly observed ; and also to examine 
. the accounts of the keeper, with respect to the earnings 
of the prisoners and the expense of the institution^ and 
they shall keep a register of all their proceedings fairly 
written. They shall have power to make contracts for 
work to be done in the house with any person disposed 
to supply the materiais, and to make contracts for letting 
out any of the persons confined to employers living) in 
the estimation of the overseers, conveniently near to the 
house of correction for the overseers or the masters of 
the house to have the general inspection of the persons so 
let out, and of the treatment they receive. And the over- 
seers shall receive, out of the wages of the prisoners, such 
reasonable compensation as the court of sessions shall 
allow. 

• 

VII. Of the providing materials for the work of such 
houses. 

The statute of 1787, c. 54, s. 4, enacts, that when any 
person shall be committed to the said house, the select- 
men of the town to which he or she belongs, (if within 
the government,) shall, at the town's expense, provide 
suitable materials, and such as shall be convenient and 
necessary, to keep the person thus committed to work 
during his or her continuing there, and deliver the same 
to the master or keeper of the house for that purpose. 
And when any stubborn children or servants, under the 
immediate care and government of parents or masters^ 
shall be committed to the said house, the parent or mas- 
ter, (if able,) shall take care and provide such things as 
may be necessary, to keep him or her to work and la- 
bour, during his or her abode in said house. 

By statute of 1797, c. 62, s. 4, it is declared, that all 
privileges granted to towns to provide work for their in- 
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habitants at the county house of correction, and also to 
provide for their support there, 'shall remain in forcei 
notwithstanding said act of 1797, c. 62, aforesaid. 

But the statute of 1802, c. 22, s. 1, qualifies this pri- 
vilege by enacting, that no town, parent or master, shall 
be allowed to furnish any such materials as aforesaid, 
without the consent of the keeper or overseers. 

This last act further provides, that the courts of gene- 
ral sessions of the peace, iii their respective counties, 
shall provide and cause to be kept at the expense of their 
counties, suitable materials, sufficient at all times to em- 
ploy and keep at work, such as are or may be committed 
to the house of correction, by force of any laws of this 
commonwealth. 

VIII. Of the superintendance of such houses. 

By the statute of 1787, c. 54, s. 2, the court of general 

, The sessions may 

sessions of the peace may make necessary rules for the esuwish raies ror 

•^ ^ ' tbeir government. 

government of such houses. 

By statute 1797, c. 62, s. 2, said court of sessions shall 

- , , f. I '^^ sessions may re- 

al any term have authority to remove any ot the over- move any of the over- 
seen, and fill up any 

seers, and to replace others for the remainder of the year, vacancies in such oi*. 

and to fill up. any vacancies of the overseers made by 

death, resignation, or otherwise. They shall also, at every 

term, inquire into the state of the house of correction, 

examine the register and accounts of the overseers and 

masters, and make such further regulations and altera- 

, , r i_ ^* And make vegnitef 

tions m the treatment and government of the prisoners, tions, etc. 
as they shall judge necessary or proper, and not repug- 
nant to the laws of the commonwealth. 

So by sec. 4, of the same statute, the persons confined 

Penons confined, to 

shall be wholly under the government of the overseers »» under the govem- 

' ^ ment ot the overseen 

and master, to be appointed by the court of sessions as ^^^ 
provided by the act; and ail charges attending the busi- 

• .. r .!_ • u Chargef, how to b» 

ness, more than the wages of the prisoners, or such ex- deOmyed. 
penses as arise, and ought to be borne by the individual 
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out of their estatesi shall be paid out of the county trea- 
sury, when allowed by the court of sessions. 

By statute 1802, c. 32, s. 1) the sessions shall) from 
time to time) make and establish all necessary rules and 
regulations, touching the employment of persons so com- 
mitted ; the procurement and preservation of said ma- 
terials; the keeping of accounts of the expenses and costs 
of such materials, and the labour performed by the per- 
sons committed to the said house^ and the settling of the 
same. 
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TITLE LXXXL 

HUSBAND AND WIFE. 

1. Of the dominion of the husband over the person 
of the wife ; and his liability for her offences. 

2. Of the dominion of the husband over the estate of 
the wife. . 

3. Of the liability of the husband to the debts of the 
wife contracted before marriage. 

4. Of the liability of the husband to the debts of the 
wife contracted dunng marriage. 

5. When the husband and wife must join and be join- 
ed, in actions brought by and against them. 

6. Of the power of the wife when abandoned by her 
husband. 

I. Of the dominion of the husband over the person of 
the wife ; and his liability for her offences. 

The law permits the husband to restrain his wife of 
her liberty, in case of any gross misbehaviour ; but if he J Bac. Abi-.^wl.^^*' 
XLsc her outrageously, or threaten to do so, she may 
have security of the peace against him ; and so, in return, 
the husband against the wife. 

In all cases where the wife offends alone, without the 
company or coercion of her husband, she is responsible 
for her offence, as much as any single woman. 

A married woman is however so much favoured in 
respect of that authority, which her husband has over 4 BK%om.'28. * 
lier, that if she commit theft, or other civil offences 
against the laws of society, by the coercion of her hus- 
band ; or even in his company, which the law construes 
a coercion ; she is not guilty of any crime ; being consi- 
dered as acting by compulsion, and not of her own will. 
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1 Bac. Abr. 294. 



S Bl. Com. 433. 



But this rule admits of an exception in crimes that are 
mala in se^ and prohibited by the law of nature, as murdery 
and the like : nor only because these are of a deeper dye ; 
but a1so9 since in a state of nature no one is in subjection 
to another, it would be unreasonable to screen an offen- 
der from the punishment due to natural crimes, by the 
refinements and subordinations of civil society. In trea- 
son also, (the highest crime which a member of society 
can, as such, be guilty of,) no plea of coverture shall ex- 
cuse the wife ; no presumption of the husband's coercion 
shall extenuate her guilt ; as well because of the odious- 
ness and dangerous consequence of the crime itself^ as 
because the husband, having broken through the most 
sacred tie of social community, by rebellion against the 
state, has no right to that obedience from a wifei which 
he himself, as a subject, has forgotten to pay. 

In inferior misdemeanors, also, we may remark another 
exception ; that a wife may be indicted with her husband} 
for keeping a brothel ; for this is an offence touching the 
domestic economy or government of the house, in which 
the wife has a principal share ; and is also such an offence 
as the law presumes to be generally conducted by the 
intrigues of the female sex. 

A married woman cannot become an accessory to a 
felony by the receipt and concealment of her husband; 
for she is presumed to act under his coercion, and there- 
fore she is not bound, neither ought she, to discover her 
lord. 

If the wife incur the forfeiture of a penal statute, the 
husband may be made a party to an action or information 
to the same, as he may be, generally, to any suit for a 
cause of action given by his wife, and shall be liable to 
answer what shall be recovered thereon. 

II. Of the dominion of the husband over the estate of 
the wife. 

By marriage, those chattels which belonged formerly 
to the wife, are, by act of laW} vested in the husband^ with 
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the same degree of property, and with the same powers» 
as the wife, when sole, had over them. 

This depends entirely on the notion of an unity of per- 
son between the husband and wife ; it being held, that 

they are one person in law, so that the very being and V 

existence of the woman is suspended during the cover- 
ture, or entirely merged or incorporated in that of the 
husband. And hence it follows, that whatever personal 
estate belonged to the wife, before marriage, is by mar- 
riage, absolutely vested in the husband. 

In a real estate, he only gains a title to the rents and 

Ibid. 

profits during coverture : for that, depending upon foedal 
principles, remains entire to the wife after the death of her 
husband, or to her heirs, if she dies before him ; unless, 
by the birth of a child, he becomes tenant for life by the 
curtesy. But in chattel interests, the sole and absolute 
property vests in the husband, to be disposed of at his^ 
pleasure, if he chooses to take possession of them : for 
unless he reduces them to possession, by exercising 
some act of ownership upon them, no property vests in 
him, but they shall remain to the wife, or to her repre- 
sentatives, after the coverture is determined. 

There is therefore a very considerable difference in 

. Ibid. 433, 434. 

the acquisition of this species of property by the hus- 
band, according to the subject matter, viz. whether it be 
a chattel real or a chattel fieraonal; and of chattels per- ' 
sonal, whether it be in /loaaession^ or in action only. A 
chattel real vests in the husband, not absolutely, but sub 
modo. As in case of a lease for years, the husband 
shall receive all the rents and profits of it, and may, if he 
pleases, sell, surrender, or dispose of it during the cover- 
ture : it is liable to execution for his debts : and, if he 
survive his wife, it is to all intents and purposes his own. 
Yet, if he has made no disposition thereof in his life-time, 
and dies before his wife, he cannot dispose of it by will ; 
for, the husband having made no alteration in the pro- 
perty during his life, it never was transferred from the 
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ifrife ; but after his death, she shall remain in her ancient 
possessioni and it shall not go to his executors. 

So it is also of chattels personal (or choses) in action; 
as debts upon bond, contracts, and the like. These the 
husband may have if he pleases ; that is, if he reduces 
them into possession by receiving or recovering them at 
law. And upon such receipt or recovery, they are abso- 
lutely and entirely his own ; and shall go to his execu- 
tors or administrators, or as he shall bequeath them by 
will, and shall not revest in the wife. But if he dies be- 
fore he has recovered or reduced them into possession, 
so that at his death they still continue choses in action^ 
they shall survive to the wife ; for the husband never 
exerted the power he had of obtaining an exclusive pro- 
perty in them. 

Thus, in both these species of property, the law is the 
same, in case the wife survives the husband ; but, in case 
the husband survives the wife, the law is very different 
with respect to chattels real and choses in action. For he 
shall have the chattels real by survivorship, but not the 
choses in action. 

Thus stands the law between husband and wife, with 
regard to chattels real and choses in action: but as to 
chattels personal (or choses) in fiossession^ which the wife 
hath in her own right, as ready money, jewels, house- 
hold goods, and the like, the husband hath therein an 
immediate and absolute property, devolved to him by the 
marriage, not only potentially, but in fact, which never 
can again revest in the wife, or her representative. 

III. Of the liability of the husband to the debts of the 
wife contracted before marriage. 

The husband is liable to the debts of the wife, con- 
tracted by her before the marriage ; and the husband and 
wife may be sued for such debts during the coverture. 
But if these debts are not recovered against the husband 
and wife) in the life-time of the wife^ the husband cannot 
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be charged for them either at law or in equity^ after the 
death of the wife. 

IV. Of the liability of the husband to the debts of the 
wife, contracted during marriage. 

During the cohabitation of the husband and wife^ he is 

° 1 SJd. 120. 

answerable for all debts contracted by her for necesaariesj i ^sp. vig. mo. 
from the implied credit arising from cohabitation, but 
for nothing further. 

So if a man cohabits with a woman, to whom he is not 

WatMm ▼. Threlkeld, 

married, and permits her to assume his name, and appear i^*?' ^-J- ?• ^37. 

■^ ' rr Kenyon, Ch. J. 

to the world as his wife, and, in that character, to contract 
debts, for necessaries, he will become liable, although 
the creditor be acquainted with her real situation ; for 
here a like assent will be implied, as in the case of a 
husband. 

These necessaries are to be judged of with reference 
to she estate of the huabandy and of his degree or rank in i Lev. 4/ 
life. And of this the jury are to judge, and to find ac>- 
cordingly. 

So they are also to find the assent as well as the coha« 

^ 1 Eip. Dig. no, 

bitation of the husband. 

But it should be observed, 1st. as cohabitation is evi- 

. , , Manby v. Soof C. ' 

dence only of the husband's assent, in a special verdict, iBac.Abr.s96. 
that evidence ought to be found ; and, 2dly. as cohabita- 
tion is fireaumfitive evidence only of such assent ; it may 
be rebutted by contrary evidence. In like manner, evi- 

j t_ ..u -1 u J .• L f -1 1 Sid. Ul, 126. s. c. 

dence that the articles purchased were spent m the family ^^^ ^^^ 
of the husband, is only presumptive and not conclusive 
evidence of the husband's assent. 

If the wife elope from her husband, and live in adultery, 
the husband cannot be charged with her contracts, made 
during the term of elopement ; for during such time, the 
husband's assent cannot be implied ; yet if she returns, 
and the husband receives her again, the presumption of 4Esp. N.p.crSl 
law revives, and attaches upon the contracts made by 
h er after the reconciliation. 

VOL. II. 13 
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So if a woman elopes from her husband, though she 

8tr* etSm 

does not go away with an adulterer, or in an adulterous 
manner, the tradesman trusts her at his peril, and the 
husband is not bound. 

So if the wife, with the consent of her husband, lives 

Todd r. Stokes, 

L. Ka>iii.444,aiid apart from him, and has a separate maintenance, and con- 
sehr.233. tracts dcbts for necessaries during the separation, the 

law will presume that she is trustec^^n her own credit, 
although the tradesman had not any notice of the separa- 
tion at the time of the contract, if it were the reputation 
of the place where the husband lived, that he and his 
wife were living apart. 

But if the husband turns away his wife, and afterwards 

Liingworthy V. 

Haekmore, she contracts debts for necessaries, the husband will be 

ner holf, Ch. J. 

sdV?«Sl"***' liable; for %vith her he sends credit for her reasonable 

expenses. 

V. When the husband and wife must join and be join- 
ed, in actions brought by and against them. 

In real actions, for the recovery of lands of the wife} 
the husband and wife must join. 

So in an action of waste,' for waste committed on the 
land of the wife. 

If an action is brought in respect of a personal wrong 
to the wife, the husband and wife must join, and the de- 
claration ought to conclude " to their damage," and not 
" to the damage of the husband ;" for the damages will 
survive to the wife, if the husband die before they are 
received. 

Where the wife cannot maintahi an action for the same 
cause, if she survive her husband, the action shall be 
brought by the husband alone; as in an action o^ inde- 
bitatus asaumfisit for the labour, &c. of the wife during the 
marriage ; for, in contemplation of law, the wife is con- 
sidered as the servant of the husband, and he is entitled 
to her earnings, and such earnings shall not survive to 
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the wifey but go to the personal representative of the 
husband. 

On contracts made by the wife before marriagei as on 
a bond made to the wife, when single, husband and wife 
must join in the action. 

So in actions againat the husband, for the debts of the 
wife, contracted before marriage, if the wife is not join- Hewson, 

7 1\ H. 349* 

ed, advantage may be taken of the oxnission in arrest of 
judgment ; and this rule holds, although an account has 
been stated with the husband, for that does not alter the 
nature of the debt. 

VII. Of the power of the wife when abandoned by 
her husband. 

By statute it is enacted, that where any married man ^^^ ^^^^ ^ ,2 %. 1. 
shall absent himself from this commonwealth, abandon- 

m , p • • • S. J. C. empowovd 

loe: his wife, and not makmo: sufficient provision for her to licenae the Mie of 

** o 4 real estate. 

support or maintenance, the justices of the supreme ju- 
dicial court are authorized, at any of the terms of said 
court, upon the application of any such wife, to empower 
and enable her, during the absence of her husband from 
this commonwealth, and no longer, in her own name, to 
make and execute any contract, either under seal or 
otherwise, and by deed to sell and convey any estate, 
real or personal, of which, at the time of such sale, she 
shall be seized or possessed in her owh right ; and to 
commence, prosecute and defend any suit in law or 
equity, to final judgment and execution, in the same man- 
ner, as fully, and to all intents and purposes, as if she 
was sole and unmarried ; or the said justices may grant 
tp any such wife any or all the powers above described, 
according as they shall judge the circumstances of such 
wife shall require. 

It is further provided, that if any such husband should j^^^ , j 
return into this commonwealth, while any contract made 

' R metlr «gaiiwt the 

by his wife, pursuant to the powers aforesaid, should re- |>M'^"|\^" ***'^ "^ 
main 'undischarged, the same remedy shall lie against 
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Buch husband) as if the contract had been made by her 
before the marrit^e ; and no suit pending, wherein his 
wife shall be a party, pursuant to the said powers, shall 
abate by his return into this commonwealth. 
It is further provided, that when application sfaaU be 

Ibid. 1. 3. 

made by any wife* for any or all of the powers aforesaidi 
t^te^WaT the justices of the said court shall, previous to th^ grant- 

ing any of the powers aforesaid, cause such public notice 
of the said application to be given, as by law they are di- 
rected in case of any libel filed by any married woman, 
for a divorce. 
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TITLE LXXXU. 

IMPOUNDING. 

1. O^ the duty of towns to xnaintain pouticls> and the 
penalty Ibr neglect of such duty. 

3. What creatures may be impounded ; and for what 
causes. 

3. Of the notice to owners, whose creatures are im- 
pounded ; and herein of the memorandum of damages. 

4. Proceedings, where the damages required are un- 
reasonable. 

5. Proceedings when the owner neglects to pay da- 
mages and charges. 

6. Proceedings when the owner is unknown. 

7. Of impounding swine. 

I. Of the duty of towns to maintain pounds, and the 
penalty for neglect of such duty. 

By statute it is enacted, that there shall be kept and 

/ ^ ^ Stat. 1788, c 05, 1. 1. 

mamtained m each town, at their proper cost and charges, 
a sufficient pound or pounds, in such place or places 
therein, as the town shall direct, who shall also appoint 
a suitable person to keep each pound ; wherein swine, 
sheep, horses, and neat cattle may be restrained and kept 
for the causes therein mentioned ; and any town that shall 
neglect to provide or maintain such pound for the space 
of six months, shall forfeit and pay to the use of the 
county, ten fioundsy to be recovered by presentment by 
the g^rand jury. 

II. What creatures may be impounded ; and for what 
causes. 

Field-drivers are empowered, to take up and impound 
any swine unyoked or unringed, horses unfettered, sheep 
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7orbeii«fttitt«in ^^^ undcf thc carc of a shepherd or going at large on the 
ttAntSmSVii^ common or highways, leading through the town> between 

the fifteenth day of ^rilj and the first day of JVbvemberj 
and them in pound detain^ or deal with according to law^ 
until the owner shall pay for the use of the field-driver, 
one fhilling a head, for all such horses, and three fience 
a head for all sheep and swine ; besides tfoo pence a head 
for all such horses, and one, penny for all sheep and swine, 
to the pound-keeper who may have the care of the par- 
ticular pound in which they are restrained. 

So any person injured in his tillage, mowing, or other 
lands under improvement, that are inclosed with a legal 

ITor treipsMiiiff on 

hnd under improve- and Sufficient fence, whether such lands be in a common 

bent, and indoied 

iH^anflieieat or general field, or in a close by itself, by swine, sheep, 

horses, or neat cattle, may have and maintain an action 
of trespass, qtwre clausum /regit j against the owner of 
the cattle for his damages ; or he may impound the crea- 
tures doing the damage, or some of them at his elec^n, 
with or without the aid of a field-driver ; and in case he 
impound the creatures, he may restrain them In one of 
the town pounds, or in some other place under his imme- 
diate care and inspection, as may be most convenient for 
relieving them with suitable meat and water; which re- 
lief it shall be the duty of the person impounding, to 
furnish, or cause to be sufficiently furnished, during 
their confinement. 

III. Of the notice to owners, whose creatures are im- 
pounded; and herein of the memorandum of damages. 

When any of the creatures aforesaid, shall be im- 
pounded, whether it be done for being at large out of thc 
owners inclosure, or for doing damage as aforesaid, the 
pmons impounding pcr«on impo\mding shall inform the owner of the creatures 
rfSteiiUiti.**^"*' impounded, (if known) within the space of twenty-four 

hours, by giving him a notification thereof in writing or 
What notice it re. Otherwise; and in case the owner of the creatures be 
owner it absent. absent, such Written notification shall be left at his house 
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w usual pluce of abode, describing the creatureS) and 
specifying the time, place, and cause of impounding. And jfetoonmdiimtobt 
the person Impounding, shall also leave with the pound- ^^^^ ^ ^^*™* 
keeper, if they are in the to^n or district pound, at the 
time such creatures are committed to his custody, a me- 
morandum in writing under his hand, of the cause of im- 
pounding, and the sum he demands in damages from the 
owner, before they are liberated : and no action shall be 

^ Pomid'keeperintUM 

maintained against the pound-keeper for detaining such to hu fees, 
creatures, until that sum, with his lawful fees, shall be 
paid. 

IV. Proceedings, whene the.damages^ required are un- 
reasonable. 

If any person whose creatures are impounded, damage- ^^^^ 
feasant, shall think the damages mentioned in the me- 

Under pvotisii. 

morandum, left with the pound-keeper, are unreason- 
able, he may have the same ascertdned by two or more 
disinterested judicious persons, being thereto appointed 
and duly sworn by some justice of the peace, for the 
same county,' or by the town clerk, where no justice of 
the peace is ; which sum, thus ascertained, shall be taken 
instead of the sum first left with the pound-keeper. 

V. Proceedings when the owner neglects to pay da- 
mages and charges. 

If the owner doth not, within twenty-four hours after 
notice as aforesaid, pay the damages and charges of im- 

,. , , , , Party trenmssed upon 

poundmg, or replevy the creatures, the party trespassed may ftppiyforawar* 

rant orappiaisal. 

upon may apply to a justice of the peace or the town clerk, 
for a warrant, directed to two or more disinterested judi- 
cious persons ; which warrant the town clerk of the same ,^ 

'^ Where nieh waxxant 

town, or any justice of the peace in the same county, ** '^'"™*****^' 

may issue, and make returnable into the town or district 

clerk's office of the same town or district, as soon as the 

business is performed, and may also administer an oath oathoftheapprai^ 

unto the persons appointed, faithfully and impartially to 
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estimate the damiige done the party injured ; and also to 
appraise so many of the creatures impoundedi as shall be 
sufficient to answer the damages and all charges. And 
the party damnified^ after the persons appointed as afore- 

<««•- said) shall have ascertained the damage, and valued such 

of the creatures as shall be necessary to satisfy the same, 
and charges, and have made return of their warrant into 
the clerk's office, with their doings thereon, may retain 
and keep the creature or creatures so appraised, to his 

bTiSSSw wid^.t ^"^^ «*c, or may sell the same at public vendue to the 

highest bidder, notice of such sale being posted up at 
some public pface, within the same town or district, 
twenty -four hours before-hand ; and in either case re- 
turning the overplus, if any there be, to the owner, and 
shall liberate the remainder of the creatures impounded. 

VI. Proceedings when the owner is unknown. 

But in case the owner of the creatures impounded, 
be unknown, the person impounding shall cause the same 
to be publicly cried, or notifications thereof as aforesaid, 
posted up in some public places in the town or district, 
and in the two next towns or districts adjoining, in case 
the distance thereunto from the place where the crea- 
tures may be taken up, doth not exceed four miles ; and 
if no owner or claimer appear within the space of three 
full days, next after the impounding an4 notifying as 
aforesaid, then the person so restraining them, may pro^ 
ceed with them in all respects as the law provides re- 
specting strays, after having his damages ascertained, 
in case the cattle be taken damage-fea>iant, in manner as 
is before provided. 

VII. Of impounding swine. 

There shall be appointed, at the annual meeting in 
March or Afiril^ in each town, in this commonwealth, two 
"**^*^* or more persons for hog-reeves, who shall be chosen and 
sworn in the same manner as other town officers ; whose 
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duty it shall be to carry the regulations, made by the act^ 

into execution ; and anv person who shall suffer his swine „ . ^ . 

' '^ Penftltyfbr swine 

to go at large out of his inclosure, shall forfeit and pay 8«'»8 ■' '■*8** 
9ne BhUling for each swine thus suffered to go at large^ 
to be recovered) with costs of suit, by any hog-reeve or 

How veooTeraUe, and 

Other person, who will sue therefor, before any justice of by whom, 
the peace, in the same county, by action of debt, or by 
impounding such swine. And when swine are impounded, 

, , . , , . . . .1. Notice to the owner 

to recover the penalty mcurred by this act, the owner, if ©r swine that ave im- 

poanded. 

known, shall be notified in the. time and manner by law 
directed, and if unknown, such notice of the time, place 

J r • j« r .1 . . , t . '''^ere the owner is 

and cause of impounding, shall be given, as the law, in unknown. 
that case, hath directed ; and if no owner appear within 

, - . , r. . Pw<?cedlng« in case 

three full days after the impoundme:, to pay the forfei- no owner appears 

^ * &' r / within a limited lime. 

ture and charge^, and reasonable expense of keeping, or 

to replevy such swine, the impounder may, in writing, 

apply to a justice of the peace of the same county, or to 

the clerk of the same town, and there file an information ti^^etc' " °" ** 

of the transaction upon oath ; and if it shall appear from 

such information to the satisfaction of the justice or clerk, 

that such impounder has complied with the directions of • 

the law in such cases, then said justice or clerk, may 

^ . - . •! J . • t Such justice, etc. may 

issue a precept m form, as is prescribed by law, to any issue a precept tor the 

sale of such swine. 

constable of the same town, if the constable himself is not 
the impounder, or interested, and if he is, to any other 
discreet or disinterested inhabitant of the same town, to 
sell the swine, and after paying the impounder the fine, 
and costs, and expenses, to be taxed and allowed by the 
justice or clerk, to deliver the surplusage into the town 

Si:rphi«aRTe to be paid 

treasury, there to remain for the owner, dedu cling one "«ot*»e treasury. 

shilling on the f^ound for the treasurer's trouble, in case 

he shall appear and claim it within one year and a day 

from the time of -issuing such precept; but in case no 

oivner appear within' that time, such surplusage shall be 

one half to the impounder, and the other half to the poor of , 

the town, and be, by the treasurer, distiibuted accordingly. 

VOL. 11, 14 
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See Append. Mo. 7. '^^^ ^®™* ®^ ^^ prcccpt to bc ifttued for selling swine 

impounded} to recover the forfeiture incurred by a breach 
of this act, is prescribed by the act. 

n^ ^^ It is further enacted^ that any town mayy at the annual 

meeting in March or jiftrilf by a vote thereof} give liber- 

Swine imy be pernio 

twe*oi^\S!?^ ^y ^^^ swine to go at large during the whole or part of 

the year, in such town, or in such parts thereof, as the 
town shall determine most for the benefit of the inhabi- 
tants ; in which case it shall be lawful for any person 
residing therein} to suffer his swine to go at large ac- 
cordingly, without incurring the forfeiture aforesaid ; any 
thing in this act contained to the contrary notwithstand- 

s«rinetobeiiifflcient-^°8* Provided^ such swine shall be sufficiently yoked 
ly yoked. ^^^^^ ^^^ fifteenth day of •.#>*«/, to the first day of JViyvem* 

ber^ and constantly ringed in the nose all the time they 
shall be permitted to go at large. 

And that it may be known what a sufficient yoking doth 
mean, it is provided, that a yoke which is the full depth 
yoking. of the swine's neck, above the neck, and half so much be- 

low the neck, and the soal or bottom of the yoke full 
three times as long as the breadth or thickness of the 
swine's neck upon which it shall be placed, shall be deem- 
ed a sufficient yoking within the meaning of the act. 

By an additional act, 1796, c. 70. Swine must be suffi- 
ciently yoked at all times, when permitted to go at large, 
as aforesaid, between the fifteenth day of March, and the 
first day of December, annually. 
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IMPRISONED DEBTORS. 

1. Within what time a debtor imprisoned on metne 
/iroce€9 must be taken in execution. 

2. Of the application of the debtor for the benefit of 
the statute for the relief of poor prisoners ; and the no- 
tice of such application to the creditor. 

3. Of the admission of the debtor to the benefit of the 
act. 

4. How far the creditors judgment against such debtor, 
is affected by the debtor's discharge. 

5. How far the debtor, the town, and the collector, are 
affected by such proceedings, when the debt is for taxes. 

6. Provision against frauds by debtors committed on 
execution. 

I. Within what time a debtor imprisoned on mesne 
firoceas must be taken in execution. 

No person, imprisoned upon mean process, shall be stat vrn, c as a. la, 
held in prison upon such process, above the space of 
thirty days next after the entering up final judgment 
upon the writ, whereby he is committed ; unless he shall 
be continued there by having his body taken in execution ; 
nor shall the prison-keeper discharge any such prisoner, 
unless judgment is given in his favour, until thirty days 
next after the said judgment is entered up, unless the 
party, at whose suit he was committed, shall give order, 
in writing, for his discharge, and shall pay the legal fees- 
of the gaoler. 
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II. Of the application of the debtor for the benefit of 
the statute for the relief of poor prisoners ; and the no- 
tice of such application to the creditor. 

Stat 1787 9 When any person standing committed by force of any 

execution, issuing from any court in this commonwealth, 

^ Persons committed . , , , . „ , • 

\ for a private debc on a judgment recovered by any person, shall complam, 

that he or she hath not estate sufficient to support him 
or her in prison ; the gaoler, or keeper of such prison, 
shall, on such complaint, apply to one of the justices of 

Application to a jus- r ? rr / j 

uceofthe peace. the peace, withiu and for the county in which such pri- 
son is, who shall thereupon make out a notification, in 

tor.* « c" • writing, under his hand and seal, thereby signifying to 

the creditor or creditors, such prisoner's desire of tak- 
ing the privilege and benefit allowed in and by the act, 
and of the time and place allowed for the intended cap- 
tion of the oath or affirmation allowed by the act, and 
which being served on the creditor or creditors of the 

catio^ * ^^^' said prisoner, if he, she, or they live within this common- 
wealth, his or her executor or administrator, and if such 
• creditor or creditors live out of this commonwealth, upon 

his or their agent or attorney, who brought forward the 
suit on which the judgment whereon the execution, by 
which the prisoner stands committed, was rendered, by 
the sheriff, or his deputy, of the county in which the 
service shall be made, either by reading the same to him 
or her, or by leaving an attested copy thereof at the usual 
place of abode of such creditor or creditors, agent or at- 
torney as aforesaid, at least thirty days before the time 
appointed for taking the said oath or affirmation, that he, 
she or they may be present, if they see cause. Providedy 

s.ryice when* the that if any creditor or creditors live out of this common- 

iTcdiior Jtvis cot of "^ 

wealth, and have no agent or attorney, as aforesaid, living 
in the same, an attested copy of such notification shall 
be left with the clerk of tlie court, or the justice by whom 
the execution was signed, at least fifty days before such 
intended caption. 



the cuinnionwtalth. 
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So bf Stat. 1789, c. 9. any person standing committed 
on an execution issued upon a confession) before any jus- 5!Jm ^^SSjgiJlJ^'* 
tice of the peace, agreeable to law, shall be entitled to all 
the benefits allowed by the act for the relief of poor 
debtors. \ 

So when any person standing committed to prison, by 

r ,..„.*. Stat. 1700, e. 42, fcl. 

virtue of any warrant for the collection of any tax, rate 

or assessment, shall complain that he or she hath not estateFftSaST*™^*^ 

sufficient to support him or herself in prison ; the gaoler 

or keeper of such prison shall, on such complaint, apply 

Apphcfttkm to A Jul. 

to one of the justices of the peace, within and for the t»ce of the peaee. 
county in which such prison is, who shall thereupon 
make out a notification in writing, under his hand and 

1 *u u • -r • . 1 r . J. NotMoitiont^A* 

seal, thereby signifying to the assessors of Uie town, dis- iusesion,etc 
trict, plantation or parish, where such tax, rate or assess- 
ment was made, and also to the constable or collector 
who executed such warrant, such prisoner's desire of 
taking the privilege and benefit, and the time and place 
appoint^ for the intended caption of ^he oath or affirma- 
tion allowed by the act ; which notification shall be serv- „ . „ , 

' S?nncc of the notifi- 

ed on such assessors and constable or collector, by leav- *^^*°'^ 

ing an attested copy thereof at the office of such asses- 
sors, or at the usual place of abode of any one of them ; 
and also at the usual abode of such constable or collector, 
at least thirty days before the time appointed for the 
taking said oath or affirmation, that they may be present, 
if they see cause. 

III. Of the admission of the debtor to the benefit of 
the act. 

Any two iustices of the peace within and for the coun- „ 

' J * Slat. 1787, c. 13, t. a. 

ty where such caption is, each of whom shall be of the 
quorum, and disinterested ; and not related either to the 
creditor or debtor, are authorized and im powered, at the 
time and place appointed for the taking such caption, to 
examine the return of the said notification ; and if it shall 
appear to be duly made, to administer the oath or affir- 
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required of such town, plantation or district, by law ; 

such liberation notwithstanding. 
So when any person, who shall be imprisoned for the 
*•*• •• ^ non-payment of any proportion of any tax, shall be dis- 

coOeetoriiabietoui. charged from confinement, by virtue of the act, the col- 

swer fiir the tts in "^ 

lector or constable making such imprisonment, shall not 
be discharged from the proportion which was due from 
such person, but shall be holden to pay the same ; unless 
such imprisonment shall be made within one year, next 
after the commitment of such tax to such collector or 
constable, or unless the inhabitants of such town or place, 
in legal town meeting, shall see fit to abate the same, to 
such collector or constable. 

VI. Provision against frauds by debtors committed on 
execution. 

By statute it is enacted, that whenever a debtor in exe- 
cution, having goods, effects or credits, to the amount of 
ten pounds or more, (that are unattachable by the common 
and ordinary process of law) shall spend or use the same^ 
or so much thereof for his subsistence, as shall amount 
to the sum upon which he was committed in execution, 
without giving the creditor, his agent, factor or attorney 
notice where and of what kind they are, and enabling 
him, if he thinks proper, to accept the same, or such 
part of them, as will amount to the debt, for which he is 
in execution, in satisfaction thereof; such neglect shall 
be deemed and taken, as a fraudulent transaction in the 
debtor ; and every person who shall knowingly aid and 
assist a debtors in such fraudulent transaction, shall be 
answerable and chargeable to the creditor, to double the 
full value of the money, goods or effects, by him or them 
thus secreted, spent or embezzled, in a special action on 
the case. 



8(af.l788,r.1«,«,3. 
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INDICTMENT. 

j\,s indictment is a written accusation! of one or more 

. 4 Bl. Com. 308« so«. 

persons, of a crime or misdemesnor, presented upon 
oath by a grand jury. This jury consists of twelve at the 
least, and not more than twenty-three ; that twelve may 
be a majority. To find a bill, there must at least twelve 
of the jury agree : but if twelve agree, it is a good pre- 
sentment, though the rest disagree. The indictment, 
when so found, is publicly delivered into court. 

1 . What offences are indictable. 

2. The time within which a prisoner, committed for 
a capital offence, shall be indicted. 

3. The time within which a prisoner, under indict- 
ment, shall be tried. 

4. Within what place the offence must arise. 

5. How the indictment ought to set forth the substance 
and manner of the fact. 

6. How the indictment must set forth the persons 
mentioned or referred to in it. 

7. Where the offence may be laid jointly, and where 
both jointly and severally ; and where the offences of se- 
veral persons may be laid in one indictment. 

8. Of pleading, standing mute— -challenges. 

9. Of the verdict. 

I. What offences are indictable. 

Not only capital offences, such as treasons an d^ felonies, 

. . r .3 Bac. AljT.Oft. 

.are indictable, but all other crimes, being of a public 
nature and niala in ee^ though of an inferior kind ; as mis- 
prision, disturbances of the peace, oppressions, and all 

VOL. II. 15 
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other misdemeanors whatsoever of a public ctLI example, 
against the common laW) may be indicted. 

Also, generally, where a statute either prohibits a 
matter of public grievance, or commands a matter of 
public convenience, every disobedience of such statute is 
indictable. 

But where a statute creates a new offence, which was 
no way prohibited by the common law, and appoints a par- 
ticular mode of proceeding against the offender, as by 
commitment, or action of debt, or information, Ecc. without 
mentioning an indictment, such statute will not maintain 
an indictment, because the mentioning the otbermethoda 
of proceeding only, seems impliedly to exclude that of 
indictment. 

Where a statute adds anew penalty to an offence pro- 
hibited also by the commdn law, it is in the election of 
the prosecutor to proceed either at common law or on 
the statute ; and if he conclude his indictment " agaimi 
thejorm of the statute" and cannot make it good as an 
indictment on the statute, yet if the indictment be good 
as an indictment at comjkion law, it shall stand as such, 
and the words, " againtmhejorm of the ttatute" shall be 
rejected. 

In all such impositions or deceits, where common pru- 
dence is sufficient to guard a person from suffering, the 
offence is not indictable, but the injured party is left to 
his civil remedy ; but where such methods are taken to 
cheat and deceive, as a person cannot by ordinary care 
or prudence be guarded against, there it is an offence in- 
dictable, as false weights and measures, or false tokens. 

" The gist of a conspiracy being the unlawful confede- 
, racy to do an unlawful act, or even a lawful act for un* 
lawful purposes, the offence is complete," and, therefore, 
indictable, ■' when the confederacy is made ; and any act 
done, in pursuance of it, is no constituent part of the 
offence, but merely an aggravation of it," 
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II. The time within which a prisoner, committed for 
a capital offence, shall be indicted. ' 

By statute it is enacted, th^t any person, who shall be 
held in prison upon suspicion of having committed a*^^^"^*®'^*****^' 
crime, for which he may have sentence of death passed 
upon him, shall be bailed or discharged, if he is not in- 
dicted at the second term of the sitting of the supreme ju- 
dicial court In the county where the offence is alleged to 
have been committed, where there are two terms a year 
in such county : and in such counties as have but one 
supreme judicial court in a year, the defendant shall be 
bailed or discharged, if he is not indicted at the first term ; 
provided such person shall have been held in prison for 
the space of six months next preceding the day of the 
court's sitting. 

III. The time within which a prisoner, under indict- 
ment, shall be tried. 

When any person shall be held in prison, under in- 
dictment, he shall be tried or bailed at the first term 
next after his indictment, if he demands the same, unless 
it shall appear to the court that the witnesses, on behalf 
of the government, have either been enticed away, or 
are detained by some inevitable accident, from attending. 
And all persons under indictment for felony, shall be 
bsdled or tried at the second term after the bill shall be 
returned, if they demand it. , 

IV. Within what place the offence must arise. 

The grand jury cannot regularly indict or present any 

, 3 BaCi Atir> 9S. 

offence which does not arise withm the county or pre- 
cinct for which they are returned. And, therefore, it is 
generally a good exception to an indictment, that it doth 
not appear that the offence arose within such county or 
precinct. 

Yet if larceny be committed in one county, and the ^^^ ^ 
goods are carried into another, the offender may be in- 
dicted in either ; for the offence is complete in both. 
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So if a person, stealing goods in another state, brings 

Commonw. t. GtUiniy 

1 SUM. Rep. uA. them into this state, he may be indictpd here. 

So if goods are stolen in another state, and brought 

C<miinonw. T. An- ^ 

4*210. Bep. 14. ^^^^ ^^^®' *" indictment lies against the receiver of them 

in this state. 

4 BL Com. 305, ^^^ ^^^ robbery, burglary and the like, the offender 

can only be indicted where the fact was actually com- 
mitted. 

stftt 1705, c. 45, 1.1. ^o by statute, where any person shall be feloniously 

strickened, poisoned or injured in one county in this 
commonwealth, and die of the same stroke, poisoning or 
injury, in another county thereof, an indictment thereof 
found by the grand jurors of the county ^w here the death 

* shall happen, before the justices of the supreme judicial 

court, there held, shall be as good and effectual, in law, 
as if the stroke had been given, or' poisoning or injury 
done in the same county where the party shall die, or 
where the said indictment shall be found. 
, Furthermore, by the same statute, where any person 

shall be feloniously strickened, poisoned or injured, on 
the high seas, and without the limits of this common- 
wealth, and die of the same stroke, poisoning or injury 
in any county thereof, an indictment thereof, found by 
the grand jurors of the county where the death shall 
happen, before the justices of the supreme judicial court 
there held, shall be as good and effectual in law as if the 
stroke had been given, or poisoning or injury done, in 
the same county where the party shall die. 

V. How the indictment ought to set forth the sub- 
stance and manner of the fact. 



3 Bac. Abr. 100. 



In indictments, the special manner of the whole fact 
ought to be set forth with such certainty, that it may 
judicially appear to the court that the grand jury have 
not gone upon insufficient premises. 

In some crimes, particular words of art must be used, 

4 Bl. Com. 306, 307. ... . , . . , 

which are so appropriated by the law, to express the idea 
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vhich it entertains of the offence) that no other words 
however synominous they may seeni) are capable of do* 
ing it Thus, in treason, the facts must be laid to be 
done '' treasonably^ and against his allegiance*^ In in- 
dictments for murder, it is necessary to say that the 
party indicted " murdered^* not " killed" or " slew,** thte 
other. In all indictments for felonies, the adverb, ^^fe^ 
loniously** must be used ; and for burglaries also, ^' buv' 
gloriously:" and all these to ascertain the intent. In 
rapes, the word << ravished" is necessary, and must not 
be expressed by any periphrasis ; in order to render the 
the crime certain. So in larcenies also, the words ^^/c" 
Iwdously took and carried away^** are necessary to every 
indictment ; for these only can express the very offence. 
Also in indictments for murder, the length and depth of 
the wound should, in general be expressed, in order that 
it may appear to the court to have been of a mortal na- 
ture : but if it goes through the body, then its dimen- 
sions are immaterial, for that is apparently sufficient to 
have been the cause of the death. Also where a limb or 
the like, is cut off, there such description is impossible. 
In an indictment for forgery, stating an instrument to 

1 Man. Rep. 54. 

be '^ in the words and figures following,'' a strict recital 
is necessary. 

But the number of a bank note, and the figures in the .. 

^ ^ Ibid. 52. 203. 

margin of it, need not be set out in the indictment ; they 
not being a part of the note. 

In an indictment for stealing money the value must be 
averred. 

In an indictment for stealing a bank note, it is suffi- ^.^ ^^ 

*^ Imd. S37. 

» 

cient to allege the amount and value, without a more par- 
ticular description. 

An indictment, for uttering a forged promissory note, 

* Suss. Rep. 373. 

need not set forth the date of the note, nor the time when 
the money was made payable. 
So an indictment for forging a promissory note need 

lutu. 3v7. 

not allege the indorsement of the note, though it be 
forged. It is not part of the note. 
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In an indictment for a conspiracy to accuse one of a 
crimei it is not necessary to allegej that the defendants 
procured) or intended to procure an indictment, or other 
legal process. 

So the conspiracy being the gist of the offencC) and 
acts done in pursuance of it being only matter of aggra- 
vatiouy any informality or uncertainty in alleging such 
acts, ynfili not vitiate the indictment. 

When a receiver of stolen goods is indicted for a mb- 
demeanor only, under the statute tlie indictment should 
allege that the principal offender is not known or prose- 
cuted. 

An indictment of perjury, not shewing in what manner, 
and in what court, the &lse oath was taken, is insufficient, 
for, aught that appears, it might have been extra-judicial. 

Also an indictment accusing a man in general terms, 
without ascertaining the particular fact laid to his charge, 
is insufficient ; for no one can know what defence to make 
to a charge which is uncertain ; nor can he plead it in 
bar or abatement of a subsequent prosecution ; neither 
can it appear, that the facts given in evidence against a 
defendant on such a general accusation, are the same of 
which the indictors have accused him ; nor can it judi- 
cially appear to the court, what punishment is proper for 
an offence so loosely expressed. 

But barratry, being an offence of a complicated nature, 
consisting in the repetition of frequent acts, all of which 
it would be too prolix to enumerate, it is sufficient that 
an indictment charge a man generally, as a common bar- 
rator. 

So an indictmetit must lay the charge against the de- 
fendant fioaitrvely, and not by way of recital ; and it must 
expressly allege every thing material in the description 
of the substance, nature, and manner of the crime ; for 
no intendment shall be admitted to supply a defect of 
this kind. Therefore, if an indictment of murder wants 
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the words <^ of malice aforethought^** such omission will 
be fatal. 

There is no necessity for an indictment or information ^ .. 

^ 3 Bac Abr. 111. 

on a public statute) to recite such statute, whether the 
oifence be malum firohibitumy or malum in se^ or whether 
it be prohibfted by one statute only, or by more than 
one ; for the judges must) ex officio^ take notice of all 
public statutes. 

But although it be not necessary to recite a public ^^^ 
statute, yet if a prosecutor take upon himself to recite a 
statute, and materially vary from it, and conclude " against 
the form of the statute aforeeaidy* he vitiates the indict- 
ment ; because it judicially appears, that there is no such 
foundation as that whereon it is expressly grounded. 

A judgment on a statute shall never he given on an 
indictment, which doth not conclude " againat the form 
of the statute ;* and, therefore, if the fact indicted be an 
offence prohibited only by statute, and the indictment 
conclude not " against the form of the statute," no^Tdg- 
mentcan be given on it. 

VI. How the indictment must set forth the persons 
mentioned or referred to in it. 

The name and addition of the party indicted ought re- ^^ ^^^ 
gularly to be inserted, and inserted truly, in every indict- 
ment. 

But if the party be indicted by a wrong christian name, j^^ 
surname, or addition, and he plead to that indictment, 
" not guilty^** or answer to the indictment upon his ar- 
raignment by that name, he shall not afterwards, be al- 
lowed to plead a misnomer of his addition. 

The addition ought to be to the substantive name, and ^^ ^^ 
not to that which comes after the alias dictus^ because, 
regularly, the addition refers to the last antecedent. 

There is no need of an addition of the person robbed ^^^ 
or murdered, unless there be a plurality of persons of 
the same name ; neither then w it essential to the indict- 
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U.109. 



Ibid* 



ment) though sometimes it is convenient, for distinction's 
sake, to add it ; for it is sufficient, if the indictment be 
true, viz. that J. S. was killed or robbed, though there 
are many of the same name. 

VII. Where the offence may be laid jointly, and where 
both jointly and severally ; and where the offences of se- 
veral persons may be laid in one indictment. 

Although the offences of several persons cannot but 
be several, because one man's offence cannot be another's^ 
but every man must answer for himself; yet if it wholly 
arise from a joint act, which is in itself criminal, as 
where several join in keeping a houMe ofiUfame^ £cc. the 
defendants may be indicted jointly and severally, or joint* 
ly only. 

And as several persons may be joined in the same in- 
dictment, so several offences committed by the same 
party may be joined in one indictment ; as burglary and 
larceny, larcenies committed of several things, though 
at several times, and from several persons, may be joined 
in one indictment. 



S Mast. Kep. 172. 
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Battb, 

1 Man. Rep. 9#. 



VIII. Of pleading, standing mute— challenges. 

A nolle firoaequi entered on an indictment) is no bar 
to another indictment for the same offence. 

In an indictment for a capital crime, if the prisoner 
pleads *' guilty^** the court will not direct an immediate 
entry., of the plea, but will give a reasonable time to the 
prisoner to consider of the same, that he may, if he 
think proper retract it. 

By the statute of treason?, if any person indicted for 
treason, or misprision of treason, and being arraigned 
Laws, Thomas's Ed. thercon, shall stand mute, a jury shall forthwith be im- 

Append, p. 220. ^ ' 

pannelled and sworn to try and say, whether the person, 
so standing mute, standeth mute by the providence and 
act of God, or fraudulently, wilfully, and obstinately ; and 
if they shall return their verdict, that he standelh mute 



Stat. 1777. 
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by the providence and act of God, the court shall there- 
upon cause him to be remanded to prison, and shall not 
proceed against him, until he shall have recovered there- 
from I but if the jury shall return their verdict, that the 
prisoner so standing mute, standeth mute fraudulently, 
wilfully, and obstinately, then the court shall cause to be 
entered upon the indictment against the prisoner, the 
plea of " not guilty^*' and shall proceed upon his trial in 
like manner, in all respects, as if the prisoner had volun- 
tarily pleaded the same plea thereto^ and put himself 
upon God and the country for his trial, except that the 
prisoner shall not be admitted to make any challenges to 
the jurors. 

So by statute 1795, c. 45, s. 3. If any person shall be 
indicted of any offence, except treason, against this com- 
monwealth, for which the punishment is or shall be de- 
clared to be death, and shall stand mute, and refuse to 
plead ; the court shall proceed to the trial of the person 
so standing mute, in the same manner, as if he or she 
had pleaded not guilty, and render judgment accordingly. 

In the case of Commonwealth v. Braley, in which the 

' 1 Mass. Rep. 104. 

prisoner, who was indicted for murder, neglected to plead; 
the court did not proceed to try him on the indictment, 
but a jury was impannelled to try the fact, whether the 
prisoner's neglect to plead, resulted from his free will, 
or from the act of God ; and the jury having found it to 
bethe act of God, the prisoner was remanded. 

In capital offences the prisoner is allowed to challenge 3,.^. j7„ ,^ j^g^ 
peremptorily, twenty jurors, and no more. c.4i,s.3. 

IX. Of the verdict. 

If an indictment be grounded on a statute, and the 

Conmoovcslth t. 

crime is not brought by the terms of the verdict within J^^^ ^^ 
the statute, but is an offence at common law, the court 
are bound to animadvert upon it, and may sentence the 
prisoner. 

VOL. x|. 16 
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Bf the statute of larcetiiev, 1784, c. 66, 9. 11. When 
ftfiy person shall be indicted for any high and a g gi mv aft e d 
crime or niisdememor by the grand jwy, and open trial 
of the issue, it shtdl appear to the petit jury, that the 
person accused ismst gniHy of the vhole crime charged 
in the indictment, but is gtrilty of so much thereof, as 
shall substantiafly amount to a crime of a lower nature, 
the petit jury may lind the indicted person guilty oi such 
part only, and not guilty of the whole indictment. And 
the court shall proceed to sentence such convict, for the 
crime of which he is found guilty, according to iair.(l) 

(I) This sUtute iB repealed by sUt 1805, c 88. But Fanons» Ch. 
J. in Commonwealth v. Boynton, 2 Mass. Rep, 79, (as i^pears by a 
note of the Reporter,) remarked that the i^x>ve quoted provision 
yrtifi merely in affirmance of the common law. 
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TITLE hXXXV. 



INFANCY. 

JruLL age, in male or female, is twentf-one years ; which 
age is completed on the day preceding the anniversary 
of a person's hirth ; who, till that time, is an infant, and 
so styled in law. 

1. The general privileges and disabilities of infants. 

2. The liability of infants for necessaries. 

I. The general privileges and disabilities of infants. 
Infants have various privileges and various disabilities : 

*^ ** IbiiL 464. 

But their very disabilities are privileges; in order to 
secure them from hurting themselves by their own im- 
provident acts. 

Generally, an infant cannot be sued but under the pro- 
tection, and joining the name of his guardian ; for he is 
to defend him against all attacks, as 'well by law as other- 
wise. (I) And if judgment be rendered against an infant, 
by default, without having a guardian appointed for him, iMfus.iup.4oi, 
such judgment will be erroneous. * ***"• ^*p- **^- 

Bul an infant may sue, either by his guardian or next 
friend who is not his guardian. This next friend may 
be any person of full age who will undertake the infant's 
cause. 

In criminal cases an infant of the age o^ fourteen years 
may be capitally punished for any capital offence : but * ^^' ^"*' *^' 

(1) An infant may be sued for non-appearance at a military rous- 
ter^ and may answer personally, as in ease of an indictment. 

Winslow V. Anderson, 4 Ma^s. Rep. 376. 
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under the age of seven^ he cannot. The period between 
seven Biud /ourieen is subject to much uncertaiaty : for 
the infant shall, generally speaking, be judged firima facie 
innocent ; yet if he was doli cafiax^ and could discern be- 
tween good and evil, at the time of the offence commit- 
ted, he may be convicted, and undergo judgment and 
execution of death, though he hath not attained to years 
of puberty or discretion. The capacity of doing wrong 
or contracting guilt, is not so much measured by years 
and.dayS) as by the strength of the delinquent's under- 
standing and judgment. For one lad of eleven years old 
may have as much cunning as another at fourteen ; and 
in these cases, the maxim is, that malice aufifiiies ihe want 
of age. But the evidence of that malice, which is to 
Supply the want of age, ought to be strong and clear 
beyond all doubt and contradiction. 

So where there is a notorious breach of the peace, 
a riot, battery, or the. like, (which infants when full 
grown, are at least as liable as others to commit) for 
these, an infant, above the age of fourteen, is equally 
liable to suffer, as a person of the full age of twenty-one. 

With regard to estates. and civil property, an infant 
hath many privileges. He shall lose nothing by non- 
claim or neglect of demanding his right ; nor shall any 
other iaches or negligence be imputed to him, except in 
some very particular cases. 

It is generally true, that an infant can neither aliene 
his lands, nor do any legal act, nor make a deed, nor in- 
deed any manner of contract, that will bind him. But te 
this rule there are some exceptions, 
xbid. 466. ^^ infant may purchase lands, but his purchase is in- 

complete : for when he comes to age, he may either 
agree or disagree to it, as he thinks prudent or proper, 
without alleging any reason ; and so may his heirs after 
him, if he dies without having completed his agreement. 
So an infant may, in some cases, bind himself by deed 
indented or indentures, for seven years ; and he may by 
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d«ed or will, appoint a guardian for his children, if he 
has any* So an infant may bind himself to pay for hts 
necessary meat, drink, apparel, physic, and such other 
necessaries ; and likewise for his good teaching and in- 
stnietion, whereby he may profit himself afterwards. 
- Though an infant cannot generally, by his- assent, bind ^ ^ ^ ^^ 

himself to a specific contract, except for necessaries, yet 
hiis incapacity does not render contracts entered into with 
him, if there be any semblance of benefit to arise to him 
thereby, void or voidable by the party contracting with 
him ; for though the infant has this privilege, yet the 
party with whom he contracts has it not ; for the latter 
knows with whom he contracts, and therefore shall not 
be relieved against his own folly ; nor shall that be turn- 
ed to the prejudice of the infant, which the law designed 
as a protection and security to him against all disadvan- 
tageous contracts. 
As in this case, which was a promise of marriage^ 

Holt V. ClareBjeieiiXy 

The defendant pleaded, that the plaintiff, at the time of i^tr. 937. 

the promise, was an infant : aiul it was contended^ that ^ p^^ ^^^ ^ 

the plaintiff not being bound equally with the defendant, 

this was nudum pactum^ and that therefore the defendant 

could not be charged in the action. But the court were 

of opinion, that as marriage was then looked upon to be 

an advantageous contract, the agreement was not void, 

but voidable at the election of the infant ; and that as to 

the person of full age, it was absolutely binding. 

II. The liability of infants for necessaries. 

The general rule, in the case of infants is, that they 
are liable on no contracts, except for neceasariea, as meat, ^ ^'*^ ^'^' *^* 
drink, education, clothes, Sec. 

But tiecessaries for an infant's wife are necessaries for 
himself, and he shall be liable ; but if furnished in order istra. ask. 
for the marriage^ he is not liable ; for she was not t/ien 
his wife, nor the goods furnished on his credit. 
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So if one under a§^e contracts for the nursing of his 
child) it shall be deemed a lawful contract, and he shall 
be liable. 

So if a lease be made to an infantt and he occupies 
and enjoys under such a lease, he is chargei^le for 
the rent incurred during the time he continues in pos- 
session. 

But these cases suppose the infant not to be under the 

power of the parent. 

For if an infant lives with his parents, and is maintain- 
MWdge T. Fieuiw ^^ ^^ ^y^^^^ ^^ .^ ^^^ j.^j^y^ ^^^ ^^ ^y^^^ fumished to 

him, eren though they might otherwise be deemed ne- 
cessaries ; for the parent is the proper judge of what are 
necessaries. 
But though an iniant is liable on his contract for ne- 

SMk. 380. cessaries, yet if one lendt money to an infant, eren to pay 

for necessaries, the infant is not liable ; for it may be 
misapplied, and, therefore, the law will not trust him 
with the expenditure ; but it is at the peril of the lender : 
Besides the assumpsit is founded on the lending^ not on 
the apfUication, 
,^ So that if the plaintiff proved that the money was lent 

^' ^^** to pay for necessaries, and o/ifiUed to that fiurfioscj he 
might be entitled to a verdict: but in such case, the 
defendant should rejoin and take issue on the expen- 
diture. 

Goods fumished to an infant, in the way of his tradcf 

cio.jm. 404. are not necessaries, and, therefore, he is not liable; 

for the law will not allow him to trade, which may 
ruin him. 
But though an infant is thus exempted from all do - 

ioek, mands, except for necessaries, yet if goods, not necesaa- 

n>«, have been delivered to an infont, and after his com- 
ing of age, he promises to pay for them, he thereby 
ratifies the contract and shall be bound to pay. And 
what amounts to such confirmation shall be matter to be 
left to the jury. 
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And where to a plea of infancy plaintiff replies, that „_^ . . 
the defendant had ratified his promise after coming of f^^ 
agCf and defendant rejoins, that he had not so ratified 
his promise after full age, upon which issue is joined ^ 
iti s sufiicient.for plaintiff to prove the promise, and th.e 
proof that defendant was not then qf/uU age lies upon 
defeiidMkt, though the assertion, that he was of full age^ 
makes part of plaintiff's replication ; for whether of age 
or not, is a matter which lies within defendant's own 
knowledge, and not within the plaintiff's. 
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TITLE LXXXVI. 

INmiOLDERS AND RETAILERS OF SPIRIr 

TU0U8 LIQUORS. 

1. Of originial licenses. 

2. Of the renewal of licenses. 

3. Of the time of granting licenses. 

4. Duty of the sessions relative to licenses. 

5. Of the recognizance of persons licensed. 

6. Duty of selectmen, relative to licensed houses. 

7. Duty of innholders to make suitable provision for 
the entertainment of travellers. 

8. Penalty incurred by an innholder, who allows revel- 
ling or tippling in his house. 

9. Innholders prohibited trusting a townsman beyond 
the sum of ien ^fullingB, 

10. Liability of those who, not being licensed, pre- 
sume to be innholders, or presume to sell any strong or 
mixed liquors. 

1 1. Penalty for a second or third breach of the act re- 
lative to licensed houses ; the mode of prosecution for a 
breach of the act ; the appropriation of fines, and the 
punishment when the delinquent omits to pay his fine. 

I. Of original licenses. 

No person shall be firstly or originally licensed to be 
a victualler, innholder, tavemer, or seller of wine, beer, 
ale, cyder, brandy, rum, or other strong liquors, by re- 
tail, in the town or district where he lives, other than 
such as produce a certificate from the selectmen of the 
fiee Append. No. 10. Same town or district, recommending them in form, as 

prescribed by law. 
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So he must take an oath of allegiance. ^^^^ of oath. 

So the justicea of the courts of general sessions of the *** Append, vo. lu 

_ . , , .... , , Stat 17M, C 25. 

peace in the several counties in this commonwealth) are 
authorized and directed to grant license as the law di« 
rectSf for keeping a tavern, or for retailing spirituous 
liquorS) to any person applying for such license within 
their respective counties, who may be an inhabitant or 
residept in any plantation or other place, not within the 
limits of any incorporated town or district, on such per- 
son's taking the oath required by law to be taken, by per* 
sons pluvious to their receiving license, and producing 
satisfactory evidence to the court, to which he shall ap- 
ply, that he is firmly attached to the constitution and laws 
of this commonwealth, and well qualified and provided 
for the exercise of such an employment, and that such 
license will be subservient to the public good. 

II. Of the renewal of licenses. 

AH licenses shall be renewed yearly ; and it is enacted, ^^^ ^^^^ ^^^ ^ ^ 
that the clerk of the peace in the respective counties, 

Clerk to trannniC 

from time to time, annually, before the granting licenses, to th© selectmen, • 

' ' o D ' ^„^ of persons licensisd 

shall transmit to every town and district within the county, *•** pi«c«iing year. 

a list of the names of the persons in such town or district, 

that were licensed the year before ; and that licenses 

shall not be renewed to any person borne on such list, 

unless th^ selectmen of such town or district, shall have 

considered the sam^ and made return thereof to the 

clerk of the peace, certifying thereon, " that they have ^^^^^ ^^ ^,„^ 

maturely conndered the aame, and to the beat qf M«r ^g.J^."^*^*'***'*'- 

knowledgej the foUovting /leraonaj named therein, have 

maintained good rule and order in their reafiective houaea 

or ahofia^ and have conformed to the lav9 and regulationa 

reafiecting licenaed fieraona^ and are Jirmly attached to the 

conatitution and latva of thia commonv^ealth.** And no g,,^ certificate ne- 

person shall have his license renewed, unless his name tH'Knmror'htr' 

be inserted in such certificate, or in another of the same '^"'^' 

tenor. 

VOL. II. 17 
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g^ So DO licenfte shall be renewed to any peraoiii who 

shall hare been before licensed^ against whom any pre* 

Penont prowcuted 

for certain offisacM in sentmentf GODiplunty oT information shall be made for 

regmrd to their nouaet 

nm?^^?£'^ miQrule or disorder in such housoy or for not being suits- 
^"""^ bly provided} as the law in such case requiresf to enter- 

tain strangers and travellers at bed and board, before 
the matter complained of and informed against be in- 
quired into and judged of* Frovidedf snch present- 
ment or complaint be prosecuted to effeclf at or before 
the same court for granting such licenses; unless the 
prosecution be delayed at the motion' of the person ap- 
plying for the license. 

III. Of the time of granting licenses. 

The time of granting licenses to innholders and re- 

Ibid. I. 13. , r . 

tailers as aforesaid) shall be at the first general sessions 
liilJItL^ll!^*^^^^ of the peace that shall be held in course within the se- 
veral counties on^ or next after the last Tuesday in June^ 
inwiiiitcue*iieenies^^^^^^7> uulcssy upon application made to the general 
!?iticiu^ti^°."^ sessions of the peace, at any of the terms stated by law 

for holding said court, and on such day and time of the 
sitting of such court, as the justices of the same are 
wont to give their more general attendance, for license 
to keep an inn, tavern, a house of public entertainment, or 
to retail strong liquors, it shall appear to the same court, 
that the person applying was unavoidably prevented from 
making application at the said fir^ general sessions of 
the peace, or that the necessity of such license had taken 
place since that time ; and in either case, that the puMic 
good makes it necessary that the same should be granted ; 
in which case the said justices are empowered to grant 
the same, as though it was at the proper term for grant- 
ing licenses, the person applying for such license paying 
therefor, for the use of the county, mw MUing^^ over and 
hy rhl^^rMD it above the usual fees and duties. 

When it shall so happen, that any licensed inahoMer 
* ** '^' or retailer shall die, before the year is expired, for which 
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OF SPIRITUOUS LIQ1J0RS. ^33 

license shall btve been granted, and the widow of the „ ,. -_. ^ 

deceasedi if such there he, or children, or other repre- JSS^^tSbM^ 
sentative, shall desire to exercise sud employment, in ^nttmoruHejeu^. 
such licensed house, the renuunder of the year; and 
where any licensed innh<rfder or retailer shall remove 
from a licensed housei and the parchaser or occupier of 
such house shall petition to be licensed, to be aa inn- 
holder or retailer in the same house for the remiunder 
of the year ; in every such case, it shall be lawful) and the 
justices of the court of general sessions of the peace are 
empowered, at any of the terms appointed by law for 
holding the same in such county, and any two justices 
of the peace, quorum unus^ are also empowered to grant 
licenses to such person or petitioner applying therefor, 
the remainder of the year. Providedy such person be 
suitably qualified therefor ; and pecommended as the law 
direcU* 

IV. Duty of the sessions relative to licenses* 

The justices of the general sessions of the peace, in 
each county, are directed, not to license more persons in 
any town or district to keep houses of common enter- h^ulmtSiS!S^n& ^ 

.... .. - .m . necessary for the pub 

tamment, or to retail spirituous liquors, as aforesaid, than licgood. 
the justices shall judge necessary for the receiving and 
refreshment of travellers and strangers, and to serve the 
public occasions of such town or district, or are neces- 
sary for the public good : and all public houses shall be 
on of near the high streets, roads, and places of great 
resort* 

V. Of the recognizance of persons licensed. 

Before any person shall receive a license to be an inn- \ . { 

holder, tavemer, victualler, or retailer of spirituous li- 
quors, every such person shall become bound by recogni- 
zance to the commonwealth in the sum of twenty /iound9f 

as principal, with two sureties in ten ftoundt each, before ^ 

one or more justices of the general sessions of the peace, 
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on eotkditioiii << that during the time for which he is 
licensed, he shall keep and maintain good order and 
rule, and shall suffer no disorders, nor unlawful games to 

y 

be used in his said house, or in any of the dependencies 
thereof, and shall not break any of the laws for the regu- 
lation of such houses.*' 

And before any person shall receive license to be a 
retailer of strong liquors, to be spent out of his house, 
and not otherwise, such person shall become bound in 
recognizance, as aforesaid, on condition that he do not 
break the laws made for the regulation of such retailers, 
and shall do and observe the directions of the law relat- 
ing to such licenses. 

Upon default being made upon any such recognizance, 
tL,scire fQcia% shall issue, and judgment and execution be 
ondie^^uUordie^ had in the usual form. And no recognizance for the keep- 

C<MMUQn« 

ing the laws respecting the above mentioned licenses, 
shall be put in suit for any breach thereof made^ after 
the expiration of two years from the time of taking such 
recognizance. 

VI. Duty of selectmen, relative to licensed bouses. 

It shall be the duty of the selectmen in the several 
towns, annually, to certify to the court of the general 
wuSSi^*'*'*'*"^ sessions of the peace, at the beginning of their term for 

granting licenses, what number of innholders and re- 
tailers, in their respective towns, they judge to be neces- 
sary for the public good. 

The selectmen in each town shall cause to be posted up 
in the houses and shops of all taverners, innholders, ^nd 
f>i\kunkanir,e?t?to rctailcrs, as aforesaid, within such towns or districts, a 
^^^ *^' list of the names of all persons reputed common drun- 

kards, or common tipplers, or common gamesters, mis- 
pending their time and estate in such kouses. 
jyj^, j7^ Whenever any person shall, by idleness, or excessive 

To prohitHi the sale <^i*inking of spirituous liquors, so mlspend, waste, or les- 
o! iTiuin"dKtM^^^^^^ *^i^ ^^*s or her estate, as thereby either to expose him- 
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self or herself, his or her family, to want or indigent cir- 
cumstances, or the town to which he or she belongs^ to 
a charge or expense for the maintenance or support of 
him or her, or his or her family, or shall so indulge him 
or herself in the use of spirituous liquors, as thereby 
greatly to injure his or her health, or endanger the 
loss thereof, such selectmen, shall in writing, under 

< 

their hands, forbid all licensed persons, in their respec- 
tive towns and districts, to sell to any of the fore-describ* 

ed mispenders of time and estate, any spirituous or strong . 

liquors, in this act mentioned, for the space of one year, 
and shall, in like manner, forbid the licensed persons of 
any other town or district to which such mispender may 
resort for the same. And if any of the persons contain- 
ed in the said prohibition, shall not in the opinion of the « 
said selectmen, or the major part of them, have reform- 
ed ducing the said year ; in such case, the selectmen of 

such town or district shall renew the prohibition in man- * 

ner as aforesaid. 

VII. Duty of inuholders to make suitable provision 
for the entertainment of travellers. 

All innholders, tavemer», and common victuallers, ^^ ^ ^ 
shall, at all times, be furnished with suitable provi<»on 

, , TnnhoUIen. ?tc. to lie 

and lodgmg, for the refreshment and entertamment of suitably provi(U>d,(^c« 
strangers and travellers, pasturing and stable-room, hay 
and provender, (saving that in populous sea-port towns, . 
stable- rooom, hay, and .provender only are required) for 
their horses and cattle, on pain of being deprived of their 
license. And every licensed victualler, innholder, or 
taverner, shall at all times have a board or sign affixed to p "p * "P"* 
his or her house, or in some conspicuous place near the 4. 

same, with his or her name at large thereon, and the par- 
ticular employment for which he or she is licensed : and 

if any victualler, innholder> or taverner, enjoined by law \ 

to be suitably provided to receive and entertain strangers, 
travellers, a»id others, as occasion may require, shall be 
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Prmtityfarrpfuiinfr coovicted of refosiAg to make suitable provkion, when 
l?.Zi: fer'!!ii';^dL£r desired, -for the receiving of strangerS) traTcllers, and 

their horses and cattlet or for any public entertainmenty 
such person^ upon being convicted thereofi before the jus* 
tices of the general sessions of the peace of the county, 
to M^hich such person belongs, shall, by the said justices, 
be deprived of his or her license ; and the said justices 
are empowered and directed to order the sheriff of the 
same county, or his deputy, to cause the sign of such con- 
victed person to be taken down* 

VIII. Penalty ii^curred by an innholder^ who allows 
revelling or tippling in his house. 

. No tavemer, innkeeper, or victualler, shall suffer any 
dancing or revelling in his hoase* or the dependencies 
thereof^ on penalty of Mrty ^hil&ngM, to be paid by the 
master or keeper of the the said house, who shall suffer 
■the same, and the penalty of aur MUingtf to be paid by 
each person offending in any of the said particulars. 

So no tavemer, innhoider, or victualler, shall suffer 
any, person to drink to drunkenness or excess, in his or 
her house, or suffer any minor, (travellers excepted,) or 
servant to sit drinking there, without special allowance 
from their respective parents, gtiardians, or masters, on 
pain of forfeiting the fine of twenty sMlUngt for every 
offence of that kind. 

So where the selectmen in any town, Sec. publish a 
list of all persons reputed common drunkards, Sic. pur- 
suant to the statute, every keeper of such house or shop, 
after notice given him, as aforesaid, that shall be convict- 
ed before one or more justices of the peace, of entertain- 
ing or suffering any of the persons in the list, to drink 
or tipple, or game, in his or her house, or any of the de- 
, pendencies thereof, or of selling them spirituous liquors, 
as aforesaid, shall forfeit and pay the sum of thirty Mt- 

So when the selectmen shall, in writing, forbid all 
licensed persons in their respective towns, &c. to sell to 
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any mUpenders of timoi Sec. any spirituoos liquors> pur- 
suant to tb€ statute ; if any licensed victualler) tavenieft 
innholder) or retailer of spirituous liquora, shally during 
any such prohibition) sell) to any person contained therein, 
any spirituous liquors in the act n»entioned) he shall for* 
feit and pay for each offence the sum of twenty BhilUing9^ 
to the use of the town or district where such mispender 
lives, to be sued for and recovered by the treasurer of 
such town or district* 

IX. Innholders prohibited trusting a townsman beyond 
the sum of ten Mliings, 

If any innholder, retailer, alehouse-keeper, or com- j^^ ^ „ 
mon victualler) trust or give credit to any person inha- 
biting in the same town where they are trusted, or to 
any person whose place of abode is within five miles' dis- 
tance, for victuals or drink, for more than ten Mliinga 
such innholder) retailer, alehouse-keeper, or common 
victualler, shall loose all such sums so trusted^ and all 
actions brought for such debt or debts shall be utterly ex- 
cluded and barred. And the defendant) in such action, 
may plead ',the matter specially) or, under the general 
issue) give the matter in evidence. 

X. Liability of those whO) not being licensed, presume 
to be innholders, or presume to sell any strong or mixed 
liquors. 

By stattue it is enacted, that no person may presume 
to be a common victualler, mnholder, taverner, or seller 
of wine, beer, ale, cyder, brandy) rum) or any strong li« 
quors) by retidl) or in a less quantity than twenty-eight 
gallons, and that delivered and carried away all at one 
timO) except such persons be first duly licensed ac« 
cording to laW) on pain of forfeiting the sum of twenty 
fiimndai and if any person^ shall) at any time, sell any 
spirituous iiquorS) or any mixed liquors, part of which 
is spirituous, without license therefor duly had and ob- 
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tainfed according to law, he shall forfeit and pay, for each 
offence, a sum not exceeding 9ix fioundsj nor less than 
forty ahilUnga ; which fine or forfeiture, as also the fine 
or forfeiture aforementioned, shall enure one half there- 
. of to the informer, the other half to the county where 
such offence is committed. 

So, no person may presume to sell any strong or 
mixed liquors, part of which is spirituous, (except those 
who are licensed for common victuallers, tavemer8,or inn** 
holders,) to be drank in their houses, or any of the parts 
or dependencies of the same ; and if any person licensed 
to sell wine, beer, ale, cyder, brandy, rum, or any strong 
liquors by retail only, shall be convicted of entertaining, 
or suffering any person or persons to drink such strong 
liquors, in their shops, houses, or parts or dependencies 
of such shops or houses, he shall incur and suffer the 
like penalties and forfeitures as are inflicted by this law, 
upon persons selling without license, to be recovered and 
appropriated in the same manner. 

XI. Penalty for a second or third breach of the act re- 
lative to licensed houses ; the mode of prosecution for a 
breach of the act ; the appropriation of fines, and the 
punishment when the delinquent omits to pay his fine. 

If any person, after being duly convicted of any breach 
of such law, shall again break any part of such law, and 
thereof be duly convicted, he shall, over and above suffer- 
ing the penalty 'set to such breach of such law, recognize 
for his good behaviour, in the sum of twenty fiounda^ for 
one year, with two sufficient sureties, over and above his 
t recognizance for good order, at taking out his license* 
And if any person convicted of a second breach of such 
law, as aforesaid, shall presume again to break any park 
of such law, over and above suffering the penalty of such 
law, for such breach of it, he or she shall forj^t his or 
her license, not to be renewed again for tl^. space of 
three years next following. 



lliid. >. 8. 
Secorid bread). 



lliird breach. 
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So if any person, being duly convicted of any breach of 
this laW) shall be unable, or shall neglect to pay and sa- 

, _ , . , , r I'uniihment in case 

tisfy the fine imposedi together with the costs of prose- the ddinqui-ut nt^g:- 

, lecu lo pay hit fine. 

cution, and likewise give bond for his good behaviour ; 
if it be on the second conviction, within twenty-four 
hours next after sentence declared in that respect, it 
shall be lawful for the court, before whom such convic- 
tion may be, to order such offender to be openly whip- 
ped, not exceeding fifteen stripes, for one offence, nor 
less than ten, and to restrain the offender In prison, until 
the said fine and charges are paid and bond given as 
aforesaid, or the order for corporal punishment be exe- 
cuted. 

All fines and penalties arising for any of the offences 
aforesaid, not otherwise appropriated, shall be disposed 
of, one half thereof to the use of the county where the fioei. 
offence is committed, and the other moiety to him or 
them who shall inform and prosecute for the same ; ex- 
cept where the offence is prosecuted by a grand jury, 
before the supreme judicial court, or court oF general 
sessions of the peace ; in which case the whole forfeiture 
to be to the use of the county. 

And every justice of the peace is empowered to hear 

Ibid. 

and determine any of the offences above-mentioned, com- 
mitted within his county, where the penalty doth not ex-emV^^e^dttKr- 

,_ ,, ,, ._ ,, n.iiie certain ufTeiicos 

ceed ybwr fiounds^ and not otherwise. And every justice wuhintheact. 
of the peace before whom such conviction shall be had, 
and where the party convicted doth not appeal, shall 
make a certificate of the same ; and the justice before 
whom such conviction is, shall cause the same to be 
fairly written, and shall return the same to the then next 
general sessions of the peace, for the county where the 
said offence is committed, there to be read over in open 
court, and filed among the records of the same court, to 
the end) among othen things, that it may be known that 
the offenders are duly prosecuted. 
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TITLE LXXXVII. 



INQUEST OP DEATH. 

£iACH coroner shall, as soon as he be certiBed of the 
dead body of any person, supposed to have come to his 

Coronert wamint 

forajuiy. death by violence, or casually, found or lyin^ within his 

county, make out his warrant, directed to tlie constable 
of the town where the dead body is found or lying, or to 
the constables of one or more of the three or four next 
adjacent towns, requiring them forthwith to summon a 
jury of good and lawful men of the same town or towns, 
sufficient to make up eighteen in all, lo appear before him 
at the time and place in such warrant mentioned and ex- 
pressed. 

seeAp|ieDdiz,No.iB. '^^^ form of this warrant is prescribed by statute. 

Every constable to whom such warrant is directed and 

IbbL 

delivered, shall forthwith execute the same, and shall 
wanant. repair to the place where the dead body is, at the time 

mentioned, and make return of the warrant with his 

doings thereon unto the coroner who granted the same. 

And every constable failing unnecessarily in executing 

sCich warrant, or of returning the same as aforesaid, shall 

forfeit the sum of three pounds. 

A juror thus summoned, that shall fail of appearance, 

without having reasonable cause therefor, shall forfeit 
JSnlwc'^oiJSr. forty ahitlings. 

These forfeitures are recoverable by action of debt, 

before any court that can take cognizancejj^he^ame, 
How moferaUe. ^^^ ^^^jj ^^ applied to the use of the coui 



IM. 



Ibid. 



When the jury appear, the coraJfer must Meet twelve 

or more of them, and ^appoint a foreman. jTo^e fore- 

jSS?vSiff^^***' ">*" ^^ ^^^ fellows he must adnaiijr«fcr the oaJTpointcd 

see Appeadk,N«.«. ^^^ ^^ ^^^ ^^^^^^^ 
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After the jurors are sworn, it is the duty of the core- 

Ibid* 

ner to charge them, upon iheir oaths, to declare of the 
death of the person, whether he died of felony, or of S^HjiS^!*'^^ 
mischance, or accident ; and if of felony, who were the 
principals, and who were accessaries, with what instru* 
ment he was struck or wounded, and so of ail prevailing 
circumstances which may come by presumption ; and if 
by mischance or accident, whether by the act of man, 
and whether by hurt, fall, stroke, drowning or otherwise : 
to inquire of the persons who were present, the finders 
of the body, bis relations and neighbours, whether he 
was killed in the same place where he was found, and if 
elsewhere, by whom, and how he was brought from 
thej^e, and of all circumstances relating to the said 
death : and if he died of his own felony, then to inquire 
of the manner, means, or instrument, and of all circum- 
stances concerning it. 

After the jury are charged, the coroner must make ^^^ 
proclamation, for any person that can give evidence, to 

Proclamation for evi 

draw near, and that they shall be heard. deme. 

The coroner may issue his warrant for witnesses to jy^. 
appear before him for examination. To these witnesses ^vvarrantforwu- 
he shall administer an oath prescribed by the statute. S^Ap^l3il,**Ko;i4. 

The testimony must be in writing and subscribed by .^ 
the witnesses ; and if it relate to the trial of any person 

,.,,., . , Form of the testi. 

concerned in the death, the coroner must recognize such mony. 

Witncsies to be re- 

witnesses in a reasonable sum, for their personal appea- cog;nittrd. 
ranee at the next supreme judicial court, to be holden 
within and for the same county, there to give evidence 
accordingly. ^^ 

Upon the refusal of a witness to enter into such recog- on reHnai torecogu 

nize be may be conir 

nizance, the coroner has power to commit him to the mitted. 
cdjnty gaol. ^^^ 

When the jury have sufficiently viewed the body, and 

- , , .^ , , , , ,. Verdict of the inquet 

heard the witnesses, they must draw up and deliver unto see AppeiuUx^No 
the coroner their verdict upon the death under conside- 
ration, in writing under their hands and seals, as pre- 
scribed by statute. 
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The coroner must return the inquisitiooy written 
evidence, and recognixance} b7 him takeni to the next 

Retjum of the inqiii- • «• • . 

j*'^!^ _.._ «_ .- supreme judicial court. 

If it appear by the inquisition, that the death came by 
the felony or misfortune of another, the coroner shall 
Coroner in certain speedily inform onc or more of the justices of the same 

euet to g[ive tnronna- "^ ' •* 

tioa toajmiiceofthc couuty thcrcof, to thc intcut that the person killing or 

being any way instrumental to the death, may be appre- 
hended, examined and secured in order for trial. 

If the dead body be that of a stranger, it is the dutjr of 
the coroner, after the return of the inquisitioUf to barjr 

Duty of A coronor to .... « j . ^i_ 

bury tbe deceued in such body lu a deccut manner ; and the expenses there- 

'^ — he be ft itnui{;er« 

of, together with all the expenses of said iDquisition and 
the coroner's fees, shall be paid to said coroi»er ^:pf 
the treasury of this commonwealth, an account of said 
expenses being first examined and allowed by the gene- 
ral court, in the same manner that accounts for state 
paupers are allowed. Provided^ the coroner, who shall 
return the inquisition, shall certify, under oath, that the 
person found dead, was a stranger not belonging to this 
commonwealth, according to the best of his knowledge 
and belief; otherwise the expenses of taking up and 
burial, shall be paid to such coroner, by the town where 
such dead body was found, and repaid to them by die 
town to which said stranger belonged^ if an inhabitant of 
this commonwealth ; and the expenses of said inquisition 
shall be paid to the coroner, by the county in which the 
inquisition shall be taken. 

Note. — The statute last above quoted of 1806. c. 29. repeals the 
statute of 1805, c. 66. which relates to tbe same subject. 
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TITLE LXXXVIII. 



INQUEST OF OFFICE. 

1. Or ui inquest} where the commonwealth claims 
a reseizia of an eatate, upon condition broken. 

2. Of an inquest in other cases. 

3. Of an inquest where the defendant is an alien, or is 
the tenant, agent* servant or bailiff of an alien. 

4. Of a recovery by the heirsi after a seian of the 
commonwealth on a supposed defect of heirs. 

I. Of an inquest, where the commonwealth claims a 
reseizin of an estate, upon condition broken. 

By statute it is enacted, that in all cases where lands, 

Stat. 1791, c 15, s. 1. 

tenements or hereditaments, have been granted, or con- 
firmed by the late province or colony of MaseachuMcttS' 
Bayj or by this common weal thf or which may be grant- 
ed or confirmed by this commonwealth, on certain con- 
ditions in such grants or confirmations mentioned, and 
the commonwealth shall claim to be revested in the 
same, for the breach of one or more of the said condi- 
tions, an inquest of office shall thereupon be taken, in the 

. ,. . , . , , , Where to be taken. 

supreme judicial court in the county where the estate 

lies, that U to eayj the attorney-general, shall, upon the 

direction of the legislature, file an information in behalf 

of the commonwealth, in the said court, at any term ^^'^^^^ 

thereof, in any county, setting forth, among other things, 

the grant or confirmation, with the conditions therein forth. * 

mentioned, and assigning the breaches of such of said 

tronditions as shall be directed by the legislature, and of breaches. 



Scire facias ajifaintt 
the dtileDdaiits. 



Wheu returnable. 



When to be served. 



Ibid. 

Jiidgment in ca«e the 
deftiidants do not 
appear, or do not 
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no others, (1) and alleging that by force thereof, the com- 
monwealth have right, by law, to be revested in the said 
estate, and praying that process may issue thereupon in 
due course of law ; whereupon the court shall order a 
scire facias to issue against such person or persons, bo- 
dies politic and corporate, or proprietors, as the attorney- 
general, in his information, shall allege, hold the estate 
under such grant or confirmation, returnable to the said 
court at one of the terms to be holden in the county, 
where the estate lies ; which scire facias shall be served 
thirty days before the sitting of the court to which the 
same is made returnable. 

And if the defendants shall not appear, or appearing, 

shall refuse to plead, judgment shall be rendered, that 

the commonwealth be reseized of the estate described in 

SlSilmen "** '"'^ ^^^ information; and if the defendants shall, by plea, 

disclaim to hold the said estate, or any part thereof, then 
judgment shall be rendered, that the attorney-general 
take nothing by his information, so far as the same re- 
spects the estate so disclaimed ; and the defendants, their 
heirs and assigns, shall, for ever thereafter, be estopped 
from claiming or holding the estate so disclaimed, under 
the said grant or confirmation. 

But if the defendant's shall claim to hold the said 
estate, or any part thereof, under such grant or confirma- 
tion, and shall ti^averse the breaches assigned, issue being 
joined thereon, the same shall be tried by a jury at the 
bar of the said court, in the usual and due course of law; 
and a view may be granted or a plan ordered, when ne- 
cessary, as in the trial of real actions. 

And if the issue be found in favour of the common- 
wealth, judgment shall be rendered, that the common- 
ofa^S/ctforthe ^ wealth be reseized of the said estate, and recover costs 
eommonweaUL. ^f ^^j^^ |-qj. ^.j^^ch costs, exccution shall issue in due form 



Ibid. 

Proceedinffs in ca«e 
defendaiirs claim to 
hold the estate. 



Ibid. 



(1) See Stat. 1796, c. 4. quoted in the last paragraph Under this 
head. 
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of law ; but if the issue shall be found' for the defendants, 

, , Judpfment in cf»«e of 

judgment shall be rendered, that they recover their costs avu-di^^^tfonhede- 
of suit, to be taxed by the court, and paid out of the pub- 
lic treasury, by warrant of the governor and council. 
Provided nevertheiesSi if the only condition alleged to 

Ibid. s. 2. 

be broken, is, that the defendants hold more land under 

such grant or confirmation, than they have right by force iFtiu derndamshoW 

mort' laitil xnan they 

thereof, to hold, and the same shall appear, either by ver- '"»ve a nv;ht to i;oid; 

*^ "^ ' ' power of ihe court m 

diet of the jury, or confession of the defendants, then the ""'^^ **^®* 
justices of the said court shall have power to assign to 
the defendants by metes and 1>ounds, at their request 
and cost, so' much of the land which shall be held by the 
defendants as aforesaid, as shall be equal in quantity to 
the land they might lawfully have held under such grant 
or confirmation, and in such part thereof, as shall be just 
and reasonable, under all the circumstances of the case ; 
and may order the same to be located by proper persons, 
to be appointed for that purpose by the court, at the ex- 
pense of the defendants ; which location, with a plan 
thereof, shall be returned to the said court, and may be 
confirmed by the same, unless good cause be shewn to 
the contrary, by the attorney-general, or the defendants ; 
and if such location shall be confirmed, then the court 
shall order an attested copy thereof, and of the said plan, 
to be filed, at the expense of the defendants, in the sec- 
retary's office, and judgment shall be rendered, that the 
commonwealth be reseizcd in the residue, and recover 
costs of suit. 

By a subsequent statute, 1796, c. 4. it is provided, that 

■ Attorney-general 

in all cases wherein the legislature hath already directed, '"'>' ",*''"" *''^*.'\ . , 

•^ ' ' birMcIies as hf thiiilis 

or shall direct the attorney-general to institute an inquest i""*"'^- 
of office, in order to revest the title and possession of any 
real estate in the said commonwealth, for the breach or 
breaches of any of the conditions of the leases, grants or 
other conveyances thereof, it shall be the duty of the said 
attorney-general, to assign such breach or breaches of 
conditions, in the infoi-mation he shall file, as to him shall 
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appear proper, though there shall be no act of the legis*- 
lature directing or designating the same. 

II. Of an inquest in other cases. 

,.., , The same statute has further enacted^ that in all other 

cases, when an inquest of office is necessary by law, to 
entitle the commonwealth to hold lands, tenements or 
hereditaments, such inquest shall be taken by the su- 

Where inch inquests .... , , • t. t 

siiaii be taken. prcme judicial court, m the county in which such estate 

lies, upon information of the attorney "general, describing 
among other things, the estate claimed, and the title set 
up thereto, by the commonwealth ; and upon the filing 

Proceeding. ^^ ^^^^ information, the same proceedings shall be had 

as before directed, mutati% mutandiay unless where there 
is no ter-tenant ; and in such case, notice shall be given to 

In case there be no 

Motk^^*^^ any person or persons, claiming such estate, to shew 

cause, at such term of the said court, as shall be men- 
tioned in the notification, why judgment should not be 
rendered, that the commonwealth be seized of such 

jtormand nUication ^*^^'®» ^Y Causing an attested copy of such information, 
•fnotice. ^j^jj jj^g order of the court thereon, to be published, in 

such public newspapers as the court shall direct, three 
weeks successively, ninety days at least before the sitting 
of the said court. 

And if no person shall appear, and by plea, deny the 

Ibid. 

title of the commonwealth to such estate, then judgment 
penonappi»r^'etc.° shall be rendered, that the commonwealth be seized 

thereof. But if any person shall appear, and by plea, 

Proceeding in case 

any person »jmii ap- dcnv the title Set up bv the commonwealth, the cause 

I>ear and deny the ' » ' 

w^iof.** *"""*»"• shall be tried by a jury, at the bar of the court ; and a 

view or a plan may be ordered, as in the trial of real 
actions. 

And if a verdict shall be found, that the commonwealth 
have good title to such esfute, judgment shall be render* 
JSSent. ^^» ^^^^^ ^^^ commonwealth be seized thereof^ and recover 

SS^w^uh!****"^ costs of suit against the defendant, for which costs^ exe- 
cution shall issue in due form of law : but if the jury 
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shall find) that the commonwealth hath no thle to auch 

Venlict. 

estate, and that the defendant hath good title thereto, the Judgment. 

^ Cosu for the defett- 

defendant shall recp?er his costs of salt, to be taxed by *^^* 
the court, and fmid out of the public treasury, by warrant 
of the governor and council ; but if the jury do not find 
that the defendant hath good title to such estate, then he 
shall not be allowed his costs. 

III. Of an inquest where the defendant is an alien, or 
is the tenant, agent, servant or bailiff of an alien. 

By statute it is enacted, when it shall be found, by the 
attomey-general, for the time being, that there are any 
lands, tenements or hereditaments, which, for want of Rn?r%i. ■"®™*^" 

-,,,. , , ,Lt. Where such inqucit 

legal lieirs, have accrued to the commonwealth, that it ihaii be taken. 
shall be the duty of the attorney>general to prosecute a 
suit by inquest of office in the supreme judicial court in 
the county wherein such estate is situated, in order to 
cause the commonwealth to become seized thereof; and 
that on such process and trial, the person, against whom 
such process and suit shall be so brought, shall not be 
allowed to give in evidence, or to avail himself of the ^ , 

^ Certain evidence re- 

title and right of an alien, or subject of another nation or Mted conditionally, 
sovereign, unless he can shew that he is tenant to, agent, 
servant or bailiff of such alien. 

The same statute has further provided, that if it shall 
appear to the court, that the person, against whom such 
estate shall be demanded, had, at the time of the service LT'Siiu^cdvf ' 
of the process upon him, a good and valid title in himself '*'*'* 
to the premises demanded, or that he was then in pos- 
session of the same as the tenant, agent, servant or 
bailiff of an alien who had a right thereto, or to any part 
thereof, then the court shall award the defendant his full 
cost, which shall be paid out of the public treasury, ac- 
cording to the constitution of the government : but if 
such party had not a title in himself when the process SauVtiv^wtsI'* 
was served upon him, nor was the tenant, agent, servant 
or bailiff of such alien at that time, but shall afterwards 

VOL. 11^ 19 



748 



Uikl. s.t. 



Such etUte liable to 
all expenses oTim- 
pruvement. 



To be recovered by 
bitl in equity. 



Siiramonito the 
uwMtrr, etc. 



KKecution against 
such estate. 



ShK* of such estate by 
the sheriff. 
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have acquired a, tkle) been made a tenanti or become ibe 
agent, servant or bailiff of any alien, in whom such estate 
isy then judgment shall be awarded against him for full 
costS) and the attorney-general shall cease to prosecute 
further on the process. 

IV. Of a recovery by the heirs, after a seizin of the 
commonwealth on a supposed defect of heirs. 

The same statute has further enacted, that if, after the 
commonwealth shall become so seized of such estate, 
as having accrued thereto for want of legal heirs, any 
person shall appear and make out his right to the same, 
and shall, in due process of law, recover the same against 
the commonwealth,* its grantee, assignee or tenant, the 
same estate shall, nevertheless, bo liable to all expenses 
of improvement thereon made, over and above the rents 
and profits thereof; and the attorney-general, or the 
tenant, grantee or assignee of the commonwealth, shall 
be empowered to file a bill in equity in the supreme ju- 
dicial court of the county where the land is, for the re- 
covery of the same ; and a summons shall be issued, with 
a copy of such bill thereunto annexed, and served on the 
owner of such land, or on his tenant, fourteen days before 
the sitting of the court to which it may be returnable; 
and the supreme judicial court shall proceed to try the 
same by a jury or otherwise, according to the principles 
of the laws and constitution of the commonwealth, and 
shall issue an execution against such estate for the pay- 
ment of such sum as shall be adjudged on such process ; 
and the sheriff or other officer, to whom the same shall 
be directed, shall, at public auction, sell so much of the 
same lands as shall be sufficient to pay the same, with all 
charges, unless the same shall be otherwise discharged. 
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TITLE LXXXIX. 



INSOLVENT ESTATE. 

1. jL HE duty of executors and administrators, -where 
«n estate is insolvent. 

2. The appointment of commissioners ; their power, 
duty, and compensation. Distribution among the cre- 
ditors. 

3. How a creditors's clum upon an insolvent estate, 
may be decided at law, when rejected in whole, or in 
part, by the commissioners, or disapproved of by the 
executor or administrator. 

4. On what demands actions may be brought against 
an executor or administrator, after the estate is represent- 
ed insolvent. \ 

5. The right of a creditor to an action against the exe- 
cutor or administrator of an insolvent estate, who ne- 
glects to settle his administration account with the judge 
of probate.* 

I. The duty of executors and administrators, where 
an estate is insolvent. 

When the estate of any person deceased shall be in- 
solvent, or insufficient to pay all just debts which the 
deceased owed, the same shall be distributed to and 
among all the creditors, in proportion to the sums to 
them respectively due and owing, saving that debts due 
for all rates and taxes, and debts due to the common- 
wealth, and for the last sickness, and necessary funeral 
expenses, shall be first paid. And the executor or ad- 

* How a creditor's attachment is affected by the subsequent in- 
solvency of the debtor's estate. See Title Attachment. 



Ibid. 



judge of probate. 
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ministrator, appointed to any such insolvent estate) be- 
fore payment to any be made, (except as aforesaid,) shall 
represent the condition and circumstances thereof unto 
the judge of probate, 

II. The appointment of commissioners ; their power, 
duty, and compensation. Distribution among the cre- 
ditors. 

When an executor or administrator, represents the 

estate of the deceased as insolvent, the judge of probate 

rauS^^^ thr^' shall nominate and appoint, two or more fit persons to 

be commissioners^ with full power to receive uid exa- 
mine all claims of the several creditor8.(l) 

(1) *< All mutual deipands subsisting^ between the insolvent and 
his creditors, at the time of his death, are to be liquidated and 
balanced. If the balance be against the estate, it must be laid be- 
fore the commissioners, :^nd be by them reported to the judge, 
that the creditor may receive his dividend. If the balance be afgainst 
the creditor, it is not a subject of the i«port» which is to taclttde 
only claims against the estate. In this last case, if the eiDecutor 
qr administrator of the insolvent sue the creditor at law, he must 
have a right, resulting from the principles of the statute, to plead 
his own demand by way of set-oiF, and tHe executor or adminis- 
trator can recover only the balance. 

*' If a creditor claiming a balance against the estate, should, by 
his own laches, fail to have his balance reported, yet on an action 
brought against him, he may plead his own demand by way of set- 
off, to prevent the executor or administrator recovering any thing 
against him, but he cannot recover his balance against the estate. 
His own balance must be reported by the commissioners, or he 
must recover it by action sued pursuant to the statute, in the na- 
ture of an appeal from the report ; and in this action, and in an ac- 
tion brought by him in consequence of an objection made by the 
executor or administrator to the report, it is competent for the 
defendant to plead, by way of set-off, any demand the deceased 
had against the plaintiff; and if the set-oif should exceed the plain- 
tiff's demand, the executor or administrator may recover the ba- 
lance. This practice results from the statute, and to avoid unne- 
cessary suits. 
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And iuch commissioners shall cause the times and ,^.^ 

Ibid. 

places of their meeting, to attend the creditors ibr re- 
ceiving and examining their daimsy to be made koovn, minionen ortbeir 

appomtmcnt. 

by causing notifications thereof, to be posted up in some 
public place in the shire town of the county, where such 
deceased person last dwelt, and of the two next counties, 
or by causing an advertisement thereof to be published 
in such public newspaper or papers, as the judge of pro- 
bate shall direct. 
And six months, and such further time, not exceeding .^ 

Ibid. 

eighteen months, (as the circumstances of any estate 

may require,) shall be allowed by the said judge to the diton for exhibiting' 

their claiuM* 

creditors, for bringing in and proving their clainns ; at the 
end of which limited time, such commissioners shall 
make their report, and present upon oath, a list of all the 
claims that shall have been laid before them, with the 
sums they shall allow on each claim, unto the said judge. 
And such commissioners are authorized to examine, . 

Stat. 1789, e. 50, s. 1. 

by the oath or affirmation of the creditor, the truth of ™eTiJd iS^nSSu- 
any claims presented; and to that end, when they are Jfo^/*"'** *•» *^"~- 
sitting by virtue of such commission, and when it shall 
be adjudged^ expedient by a majority of them, may re- 
quire of such creditor an oath, or, (being a quaker,) an 

" If a creditor, who has objected to the report, and given notice 
of the objection, does not prosecute his claim at law, within the 
time limited by the statute; if there has been any claim in his 
favour reported, it must stand, and he can have no relief. If his 
claim has been rejected, he cannot after that time prosecute it at 
law to recover a balance; although, when sued by the executor or 
administrator, he may plead his claim, by way of set-off, in bar of 
the action, so far as the set-off shall be allowed. But if the objec- 
tion to the report come from the executor or administrator, and 
the creditor does not presecute his claim, within the time allowed 
by the statute, the claim reported must be struck out, and he can 
have no remedy at law, but by way of set-off, to an action instituted 
by the executor or administrator, in which he cannot recover any 
balance." By the court in M'Donald v. Webster, 2 Mass. Rep. 499. 
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See Append. Ko. 17. 

lUd. 

Comminionen may 
enroiiie the crediton 
under such osth. 



Scat 1784, e. S. 

Coinraisnonen^ re- 
eompen<«> 

Distribuiion among 
the ei^iton. 



"WMow allowpd her 
dower in the estate. 



Reversion of inch 
dower iwiy be sold, 



or distriUuted. 



affirmation ; to be administered by any one of the said 
commissioners. 

The form of this oath is prescribed by statute. 

And thereupon, such commissioners may inquire of the 
truth of any writing, demand, or the charges in any ac- 
count exhibited as a claim against such insi^vent estate, 
and whether the same and every part of such claim re* 
maiDS actually due and unpaid, and may make such other 
questions relative thereto, as shall be material and tend- 
ing to discover the truth of such claim .(2) 

And the judge shall order the commissioners meet 
recompense out of the deceased's estate, for their care 
and labour in examining the claims ; and the debts due 
for all rates and taxes, and debts due to the common- 
wealth, debts incurred for the last sickness of the de- 
ceased, and necessary funeral expenses as before provid- 
ed, being fii*8t deducted, shall order the residue and re- 
mainder of the estate, both real and personal, (the real 
estate being sold according to law,) to be paid and dis- 
tributed to and among. the creditors, who shall have 
made out their claims with the commissioners as afore- 
said, in proportion to the sums unto them respectively doe 
and owing, saving unto the widow, (if any there be,) her 
right of dower in the houses and lands of the deceased ; 
which dower, (unless the reversion shall be sold by the 
executor or administrator, and distributed with the other 
estate, which the judge may order if he see fit, upon ap- 
plication therefor,) at the expiration of her term, shall 
also be distributed among the creditors aforesaid, in like 
proportion. 



III. How a creditor's claim upon an insolvent estate, 
may be decided at law, when rejected in whole, or in 
part, by the commissioners, or disapproved of by the 
executor or administrator. 

(2) A false oath before such commisyionen may be the subject 
of legal perjury. See the above statute^ s. 3. 
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Notwithstanding the report of any commissioners, any ^ . 
creditor whose claim is wholly or in part rejected, may 
have the same determined at the common law, in case daim ■• wjecttd br 

the commiMioncn 

he shall give notice thereof in writing, at the probate may have the »me 

o' IT det«?rmined at com- 

office, within twenty days after such report shall be made, ^"^ *«'*'- 
and bring and prosecute his action as soon as may be. 

And in case the executor or administrator shall be dis* 
satisfied with any creditor's claim allowed by the com- 
missioners, and shall give notice thereof at the probate the exec-Cw!"^! 
office, and also to the creditor, within . twenty days* as cia>m allowed hjrtbe 

. commtssiooen. 

aforesaid, such claim shall, by the judge of probate, 
be struck out of the commissioners' report, unless such 
creditor .shall commence and prosecute, at the common 
law, his claim as aforesaid, as speedily as the same can 
be done^ or unless the creditor and the executor or admi- 
nistrator shall agree, before the judge, to submit the 
same to reference ; in which case, the determination 
of the referees shall be final. 
And when a claim shall be disputed in the course of „.. 

'^ Ibid. 

the common law as aforesaid, execution shall not issue 

, , . , ^ , Case of such claim 

as in common cases, but the judgment of the court re- duputed at common 

, law, howjudimient 

specting the same, shall be the amount of the claim, and shall be satisfied, 
added to or deducted from the commissioners' report, as 
the case may require. 

And if any creditor shall not make out his claim with 
the commissioners within the time of their commission, 
or at the common law, or before referees, in the manner S"iS»^'^«Su hSdlSlI 
provided by the .act, he shall be for ever barred of his *^"*"y- 
debt ; unless such creditor shall find some other estate of 
the deceased, not inventoried or accounted for by the 

ft 

executor or administrator before distribution. (S) 

(3) Neither the judge of probate, nor the supreme court of pro- 
bate on an appeal from the judge, can examine the merits of a 
claim against an insolvent estate reported by the commissioners. 
The only remedy in auoh a case is, for the party dissatisfied with 
the report, to file his objection as pointed out by the statute, and 
have the same determined at common law. 

Gokl V. M'Mechan, 1 Mass. Rep. 23. 
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rV. On what deman4s actions may be brought against 
an executor or administrator^ after the^ estate is repre- 
sented insolvent. 

m^ No action brought against any executor or administra- 

tor, alter the estate shall be represented inaolventy shall 

What seUoni may be 

i^'i*^'* be sustained) except for debts due to the commonwealth} 

debts due for all rates or taxes, for the deceased's last 
sickness and funeral chargesy unless the executor or ad- 
ministrator having objection to the claim upon which 
such action shall be brought) shall consent to have the 
same settled by course of law ; in which case the judg- 
ment of the court shall determine the siud claims and be 
reported by the commissioners as such. 

And all actions brought against any executor or admi- 

Ibid 

nistrator before the estate is represented insolvent} shall 
^^^"Su^ be continued until it shall appear whether the said estate 
t^terancinu^?"*' is insolvent or not ; and if found insolvent} shall be con- 
ducted as before provided by the act. 

V. The right of a creditor to an action against the ex- 
ecutor or administrator of any insolvent estate, who 
neglects to settle his administration account with the 
judge of probate. 

By statute it is enacted, that when any executor or ad- 
Stat. 1794, c. 5. miiiislrator shall neglect to exhibit and settle his ac- 
Execiiton,etc. nei;- count of administration with the judge of probate, where 

Iffiiiig, eJc. to aettle j w 

their aamiimtmhoiii the cstate has been represented insolvent, and commis- 

account within a r ' 

liaiiurdtime. sioncrs have reported to the judge a list of claims, with- 

in six months after such report shall be made to the 
judge, or within such further time as the judge of pro- 
bate shall think proper to allow therefor, under his hand 
and seal, so thut by such refusal or neglect, the judge 
cannot proportion the estate among the creditors ; any 
creditor to such estate may commence and prosecute, 

In auch aaae. any ere 

diioru allowed to in- or prosccutc any action then already commenced, and 

stitiiCe, or pixMecute "^ ' ' 

hi« claim at law. depending for his demand against such executor or ad- 
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niinistrator ; and the court before \vhom such action may 
be depending, may proceed to hear and determine the 
same, and to give judgment therein, and award execu- 

, . Execution mav issue 

tion thereon, in the same manner as if such estate had not on judgment 6buuned 

in sucli action. 

been represented insolvent. 

And upon the return of such execution duly made, 

Ibids 

that the executor or administrator refused or neglected, 

upon due request, to satisfy the same, such refusal or ^df^Ju^l^o be. 

neglect shall be deemed, waste, and upon scire faciaa tor, etc 

. . , Scire faciiu may issue 

brought, judgment shall be given m favour of such cre-«8*'>»^«u«*>»ecu- 

ditor, to recover his debt, with costs, against the proper 

goods or estate of such executor or administrator, and 

for want thereof, against his body. And if in conse« 

quence of such refusal or neglect, the real estate of the uiedeceas^' betaken 

. in such execution, it 

deceased shall be exposed to be, and shall, m fact, be •haiibedeemed waste 

in such exectttori etc. 

levied upon, and taken to satisfy such execution, it shall, 
in like manner be deemed waste in the executor or ad- 
ministrator upon such estate. 
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TITLE XC. 



INSURANCE. 

Insurakcb is an agreement) whereby one party) in con- 
sideration of a sum of money, either given or contracted 
for, undertakes to pay the other party a certain sum of 
money, upon the happening of some event ji fi<mcy of 
ifuurance is the instrument in which the terms of this 
agreement are set forth. To this instrument the insurer 
having subscribed his name, and in the case of marine 
insurances, the sum which he undertakes to pay, in case 
the contingency happens, is termed the ittaurer or under' 
writer. The sum of money received by the insurer as 
a consideration for his undertaking, is termed the fire- 
miumj and the party protected by the insurance is called 
the insured or 4iH%ured. Under this title I shall notice 
only marine insurance. 

1 . The several kinds of policies. 

2. What policies are illegal. 

3. How far a misrepresentation, concealment, or sup- 
pression of facts will affect the policy. 

4. Of warranty. 

5. Of deviation. 

6. Of the sea-worthiness of the vessel. 

7. Of losses by perils of the sea. 

8. Of losses by capture. 

9. Of losses by barratry. 

10. Of total losses and abandonment. 

1 1. Of partial losses. 

12. Of adjustment. 

13. Of apportionment and return of premium. 
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14. Of the construction of policies* 

15. Penalties provided by statute for certain frauds on 
insurers. , 

1 6. Of the pleadings and evidence. 

I. The several kinds of policies. 

1 . An intert&t policy is where the assured has a real, m^y^u^ 199, 
substantial, assignable interest in the thing assured. seiwwT. 

2. A noager policy is an insurance^ founded on an iina- ^^ g„ 
ginary risky where the insured has not any intere&t 

in the thing insured* and consequently cannot sustain 
any injury by the happening of the event insured against. 

3. An often policy iS) where the value of the thine in- 

nrid, 

cured is not inserted in the policy, and musti therefore, 
be proved at the trial, if a loss happens. 

4. A valued policy is, where the value of a thing in- 

Ibid. 

sured has been settled, by agreement, between the par- 
ties, and that value inserted in the policy^ in the nature 
of liquidated damages, so as to supersede the necessity 
of proving it, in case of a total loss. 

r 

II. What policies are illegal. 

It is enacted by an English statute, 19 G. 2, c. 37. 
^' that all insurances, interest or no interest, or without 
further proof of interest than the policy itself; all gam«> 
ing or wagering policies, or wherein the insurer shall 
have no benefit of salvage, are void ; (except in the case 
of privateers or ships in the Sfianiah or Portugal trade :) 
and no re-assurance shall be lawful, except the former 
insurer is insolvent, a bankrupt, or dead." 

The question, whether the above statute of 19 G. 2, 
c. 37. extended to this country, has been brought before 
the supreme judicial court in this state, in two cases. 

The first was Amory v. Gilman. The question re- 
specting the statute was not determined, but the court iMaas.Rep. 1. 
decided that a wagering policy was, on common law prin- 
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ciplesy an invalid contract) and consequently was sikch 
here. 

„ „^ The other case was Merry v. Prince. In this case the 

sBittkRep. 170. court determined that the statute of George was not law 

in this country : and, that a policy of re^aaaurance^ being 
a valid contract at common law, was consequently such 
here. 

By statute it is enacted, that all insurance which shall 
be made, within this state, on any vessel fitted out for 
the slave trade, and having on board slaves, in order, to be 
transpoited from jifrUai or upon any slaves so shipped 
on board of any vessel for transportation, shall be void : 
and the statute may be given in evidence under the ge- 
neral issue, in any action commenced for the recovery 
of insurance so made. 

III. How far a misrepresentation, concealment, or sup- 
pression of facts will affect the policy. 

The allegation of a falsehood, or misrepresentation, 
(though by mistake,) or the concealment and suppres- 
sion of the truth, a» to a fact or circumBtancty material to 
the riakj either by the assured or his agent, is considered 
as a fraud on the underwriter, and consequently will 
vacate the policy, or annul the contract from the begin- 
ning. Hence the underwriter may avail himself of this 
ground of defence, even where the loss arises from a 
cause wholly unconnected with the fact or circumstance 
misrepresented. 

The representation must be a fiositive assertion. 

For where the word expected was used, as that the 
Doug.'Jjff. ^ "^ vessel insured was exfiected to sail at such a time, this 

was holden not to amount to a representation. 

The representation must also be material^ and at the 
same time be faUe ; for though the representation be 
not strictly true, yet if it be n>ore beneficial to the un. 
derwriters, the policy shall be good. 



Sdw. 880. 
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For where the instructions to insure shewn to the un- 
derwriters, stated the ship to carry " twelve guna and cowp. 785. 
twenty men;" and in &ct she sailed with a greater force ; 
the policy was held to be good, the representation being 
substantially performed, and for the benefit of the insurer. 

So the keeping back any circumstance in his know- Per L<mi MamteM. 

3 Burr. 1909 

ledge by the insured, to mislead the underwriter into a 
belief that the circumstance did not exist, or to estimate 
the risque, as if it did not exist, is a fraud, and avoids 
the policy. And the case is the same though the sup- 
pression happened through mistake, and without any 
fraudulent intent ; for the insurer is deceived. 

But the insured' may be innocently silent, as to the 
grotftids open to both parties to exercise their judgments 
on; therefore, he need not mention what the insurer 
knows already ; or what he ought to know ; what he takes 
upon himself to know, or what he waves being inform- 
ed of. 

As if an underwriter insures a private ship of war, he 
need not be told the secret enterprize it is destined for ; 
because he knows some expedition is in view, and from 
the nature of the contract he waves the information. 

A representation, as it does not form any part of the s j^^.g^]^ 
written policy, requires only to be substantially perform* 
ed. It is distinguishable in this respect from a warranty^ 
which being part of the policy, must be strictly per- 
formed. 

IV. Of warranty. 

Every warranty incorporated in the body of the policy, 
or appearing on the face of t>.e instrument, e. g. in the 
margain, or at the bottom of the policy, or inserted in 
any print or writing, which is by reference incorporated 
with the policy, must be strictly and literally complied 
with ; and in this respect it is distinguishable from a 
mere refiresentationj which, if it be substantially fulfilled, 
it is sufficient. 



/ 
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,_^ The most usual kind of warranties inserted in policies 

are, 1. As to the time of sailing. 3. The safety of the 
ship at a particular time. 3. Departing with convoy. 
4* That the thing insured is neutral property. 

1. As to the time of sailing. 

Where a ship was warranted to sail from Jamaica^ on or 

Hoare T. Whilroore, 

Cbwp. 784. before a particular day, and before that day wa« prevent^ 

ed from sailing by an embargo. The insurer was held 
to be discharged, though the terms of the policy could 
not be performed. 

The same literal adherence to the terms of the policy 
shall charge the insurers. 
As if a ship warranted to sail by a certain dav, before 

Rond V. Nutt, 

cowp. 001. that day breaks ground on her voyage home, though she 

^wiigi> 353, S. V. 

is put back by stress of weather, or recalled by an em- 
bargo ; the policy remains good, though she does not 
sail afterwards until long after the day. For she has per- 
formed the terms of the policy, by beginning her voya^^e 
on that day. 

2. The safety of a ship at a particular time. 

^ . .. ^ . .. Goods were insured from the ladinc; of them, on board 
ST. R 360. ^ certain ship, " lost or not lost,*' and at the bottom of 

the policy was added, " warranted well on a /larticular 
day." It appeared that the defendant underwrote the 
policy in the afternoon of that day, and that the ship was 
lost at eight o'clock in the morning of the same day. It 
was holden that the warranty did not mean that the ship 
M'as well at the time when the defendant subscribed the 
policy, but at any time on that day, and consequently that 
it had been complied with. ' 

3. Departing with con\*oy. 
The form of expression as to this warranty is different 

in different policies ; in some, that the ship shall depart 
with convoy ; in others, that she shall depart with con- 
voy /or the voyage. In substance, however, these ex- 
pressions are the same ; for it has been solemnly de- 
cided, that although the words of the policy are merely 
" to depart with convoy," yet those words must be un- 
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derstood to mean, that the ship shall depart with convoy 
for the voyage y as much as if the words, " for the voyage,'* 
bad been added. 

If a ship does not sail with the convoy appointed by 
government, it is not a sailing with convoy within the 
terms of the warranty ; hence the protection of a ship of 
war accidentally bound on the same voyage, although 
discharging the office of convoy, is not a convoy within 
the meaning of the warranty. 

Although the terms of this warranty do not express it, 
yet it is essentially necessary that the ship should not 
only depart, but also continue with the convoy until the 
end of the voyage, unless she be prevented by absolute 
necessity. 

If a ship sails with convoy, but is separated by stress 
of weather, and does all in her power to rejoin the con- 
voy, this will be considered as a sufficient compliance 
with the warranty, so as to render the insurers liable. 

4. That the thing insured is neutral property. 

That a warranty of neutrality may be satisfied, it is ne« 
cessary, 

1. That the vessel insured shall belong to the subject lyj^gga. 
of a neutral state. 

2. That the vessel should be navigated not only ac- 

Ibid. 

cording to the law of nations, but also in conformity to 
the particular treaties subsisting between the country to 
which she belongs and the belligerent states. 

V. Of Deviation. 

Another condition implied in the contract of insurance ^.. 

'^ ^ Biid. 897. 

isf that the ship shall not deviate. Hence another ground 
of defence on which the underwriter may insist, viz. 
that there has been a deviation, by which term is to be 
understood a wilful and unnecessary departure from the 
due course of the voyage insured, either with or without 
the consent of the assured for any^ even the shortest 
space of time. 
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Green v. Joang, 
S Raym. 840. 
8ftlk.444. 



Bmtaon v. Itewortb, 
• 1\ H. 531. 



8elw. 899. 

Bid. 
Ibid. 

Lamtire r. Wilson, 

Doug. 884. 



Selw. 000. 



Stocker r, Farris, 
3 Man. Rep. 409. 



The efTect of a deviation is not to avoid the contract 
ab iniiioj but only to determine it from the time of the 
deviation, and to discharge the insurer from all subse- 
quent respon^bility. Hence damage sustained before 
the actual deviation must be made good by the under- 
writers. From the moment of deviation, however, the 
contract is at an end, and it is immaterial from what 
cause the subsequent loss arises. 

If two ports of discharge are named in the policy, 
and the ship intends going to both, she must take them 
in the order named in the policy. Hence, where a ship 
insured for A. and B. meaning to go to both, went first 
to B. in her way to A ; it was holden to be a deviation 
from the voyage insured, not being in the order named 
in the policy. 

But a deviation is excusable in the following cases. 

1 . Going into port for the purpose of refitting or re- 
pairing. 

2. Stress of weather. 

3. Avoiding an enemy, or seeking for convoy. 
Whenever such circumstances exist as render a devia- 

tion necessary, the voyage (which may then be termed 
the voyage of necessity) must be pursued according to 
its due course in like manner as the original voyage. 

An intention to deviate from the due course^ not car- 
ried into execution, will not be considered as a deviation. 

A ship, cargo and freight are insured <' from Boston 
to the Canariesy at and from thence to any port or ports 
in Sfianiah jimericay and at and from thence to her port 
of discharge in the United States, under whatever papers 
she may sail.'' She goes safely to the Canaries^ and 
from thence under Sfianish colours and with Sfianish 
papers to Vera Cruzy where the outward cargo is landed^ 
and afterwards seized by the Sfianish government as an 
illegal importation: the master remains with the ship 
five months at Vera Cruz prosecuting the recovery of the 
•cargo. Failing in that object, he takes a cargo on freight 
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for the Havannay at which place he was to exchange his 
papers, and thence return to the United States. On her 
passage to the Havanna the ship is captured and con- 
demned. 

It was held, that the stay at Vera Cruz was not, and 
that the voyage to the Havanna was a deviation. 

I 

VI. Of the sea-worthiness of the vessel. 

In every marine insurance, whether on ship or goods, . 
there is an implied warranty, that the ship is sea- worthy 
at the commencement of the risk, or in the language of 
the charter-party, tight, staunch and strong. Any defect, 
which may endanger the ship, though unknown to the 
assured, will discharge the underwriter ; for it is the 
duty of the assured to provide a good ship, in such state 
and condition as to be able to perform the destined voy- 
age, I. e, sea-worthy. 

It is also an implied condition, that the ship shall be ^^^ 
furnished with every article necessary for the purpose of 
safe navigation during her voyage, a sufficient number 
of hands on board, an able captain, skilful pilots, &c. • 

In this case, Lord Ellenborough, C. J. said, that the 
vessel must not only be sea-worthy, but the crew must t' "^"" '*'V'!^^![^'' 

' ^ ' 1 r.n. T. 45 Geo. 3. 

be adequate to discharge the ordinary duties, and to meet 
the usual dangers to which she is exposed. 

VII. Of losses by perils of the sea. 

Losses by perils of the aea are understood to mean only 

J ' *' ^ ' Marsh. 4M. 

such as proceed from mere sea-damage, that is, such as se»w. 848. 
arise from stress of weather, winds and waves, from 
lightning and tempests, from striking against rocks, from 
sands, &c. 

If there has not been any intelligence received of a 
ship within a reasonable time after she has sailed, it will 
be presumed that she perished at sea, and the assured 
may maintain an action against the underwriter, stating 
the loss to have happened by the vessel sinking at sea. 

VOL. II. 21 
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What ftliall be deemed a reasonable tiint must depend 
on tlie distance and length of the Toyage^ Sec. 

£videQce of .the vessel baring sailed on her intended 
voyage on such a dayy and not having been heard of sincey 
is the best evidencoi which the nature of such a case 
admits of» and consequently will be sufficient to support 
the action. 

VIII. Of losses by capture. 
^ , To constitute a loss by capture within the meaning of 

fmui ^m!*^ ^^ policyi it is not neaessary that the ship should be 

condemned or carried into apy port or fleet of the 
enemy. 
Any detention by princes^ by embargo or otherwiaoy 
fiteRcD. stf. 9^^^^ ^^® insured a right to abandon and claim as for a 

total lossi as well as a capture by enemies. 
^ . For any loss occasioned by capturOf whether lawfid or 

Mteihal, 4S3. 43S. ' / r ' 

^' ^-P "^^!"'^.. unlawful) and whether by friends or enemies^ the insurer 

is liable. He is also liable) whether the property in the 
thing insured be changed by the capture or not. 
If a neutral ship be uken and carried into the port of 

ciied'^car?"*' '^^' a belligerent) under pretence) that she belongs] to the 

. enemy) or is laden with enemy's goodS) this is a capture) 
because it is done as an act of hostility ; and if she be 
afterwards restored* stall it must be considered a capture. 
In every case of capture) the insurer is answerable to 
the extent of the sum insured for the loss actually sus* 
tained. This may be either total; as where the sUng in* 
sured is not recovered again ; or fiartialf as where the 
ship is recaptured or restored iefore aitandonment $ In 
which case the insurer is bound to pay the salvagOf and 
any other necessary expense which may have been in^r- 
red by the party for the recovery of hia property. 
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IX* Of losses by barratry. 

Barratry iBciudes every species of fraud or knavery of 
the master of the ship, by which the freighters or owners 
are injured. 

Barratry may be committed either by a wilful devia- 

. Ibid. 157. 

tioiiy ia fraud of the owner ; by smuggling ; by ruuDiiig 
away with the ship, by unking or deserting her ; or by 
defeating or delaying the voyage with a crkxiinal inlCDt* 

If by reason ef these, or other similar acts» the subject ^^^ 
matter insured is detained, lost or forfeited, the assured 
will be entitled to recover against the underwriter for a 
less by barratry ; and such acts being in violation of that 
duty which the master and mariners owe to the ship- 
owners, the circumstance of the master oo* mariners con- 
ceiving that they were acting for the benefit of the 
owners, will not vary the case. 

X. Of total losses and abandonment. 

A total loss is of two kinds ; one, where the whole of .. 

IWd. 861/ 

the property insured perishes ; the other, where the pro^ ' 
perty exists, but the voyage is jiost, or the expense of 
pursuing exceeds the benefit arising from it. In the 
latter case, the assured may elect to. abandon to the un- 
derwriter all right to such part of the property as may 
be saved ; and having given due notice of his intentioa 
to do so ; the assured will then be entitled to demand a 
compensation as for a total loss ; but if the assured does 
not in foct abandon, or if he omits to give the underwri- 
ter notice ef his having abandoned, or if being required 
by the underwriter to assign over his interest in the pro- 
perty Insured, he refuses to do so, he will not he entitled 
to claim as for a total loss. 
When the assured has received intelligence of such a 

... . Mitchell r.Edie, 

loss as entitles him to abuidon, it is incumbent on him i f ^ ^''- 

Selw. 862. 

to make his election to abandon, and to give notice there- 
<if to the underwriter wisiiin a reasonable time^ after the 
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receipt of the intelligence, othei*wise the assured will be 
considered as having waved his right to abandon, and in 
case any part of the property insured be saved, he can 
recover as for a partial loss only. 

XL Of partiallosses,^ 

A partial loss upon a ship or goods, is such a propor- 
tion of the prime cost as is equal to the diminution in 
value occasioned by the damage. 

In the case of a partial loss, although the policy be a 
valued policy, yet the computation must be by the real 
interest of the assured on board, and not by the value in 
the policy, that is, the policy, notwithstanding the valua- 
tion, must be considered as an open policy. 

In the case of a partial loss upon goods, by sea-damage, 

Lewis T< RnckcTt 

»urr.^iid7. the rule is, that the underwriter is not to be subjected to 

the fluctuation of the market, and that he is not liable for 
any loss which may be the consequence of the duties or 
charges to be paid after the arrival of the commodity at 
the place of its destination. Hence, in computing the 
average in a case of this kind, the difference between the 
respective gro»€ proceeds of the damaged goods, and of 
ihe goods, if they had arrived sound at the port of deltve- 
ry, must first be ascertained. Then whatever aliquot 
part of the gross proceeds of the sound commodity at the 
port of delivery such difference constitutes, the same 
aliquot part of the prime cost will be the sum for which 
the underwriter will be liable: e. g. suppose a hogshead 
of sugar is insured on a voyage from London to Ham- 
burgh ; the prime cost is 30/ ; being deteriorated by sea- 
damage, the gross proceedsat Hamburgh amount to 40/. 
whereas, if the sugar had not been damaged, the gross 
proceeds would have amounted to 50/. The difference 
is 10/. or one-fifth part of 50/. The sum, then which the 
underwriter mqst pay, will be one-fifth of 30/. the prime 
cost, or 6/. In cases where the sums are more compli- 
caitd thun in the preceding instance, the calculation 
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/ 
tnay be made as follows : as . the gross proceeds of 

the sound ; the gross proceeds of the damaged ; the 

prime cost ; a fourth quantity, which being found by the 

rule of three, must be subtracted from the prime cost, 

and the difference will be the average loss, or sum for 

which the underwriter is chargeable. 

XII. Of adjustment. 

The adjustment of a loss is the settling and ascertain- ^^^ ^ 
ing the amount of the indemnity which the assured, after ^^* ^'^^' 
all allowances and- deductions are madoj is entitled to re- 
ceive under the policy, and fixing the proportion whiph 
each underwriter is liable to pay. 

An adjustment being indorsed on the policy, and sign- ^^^ 
ed by the underwriter, with the promise to pay in a 
given time, is to be considered as a note of hand. If the 
underwriter refuses to pay, the assured may declare oa 
the policy, and give the adjustment in evidence, (proving 
the- signature) as an admission of all the facts necessary 
to be proved. It is not necessary to declare specially on 
the adjustment. The adjustment is only firima faeie^ 
and not conclusive evidence against the underwriter. 

Hence where the witness, who proved the adjustment, 
swore that soon after the underwriters had signed it, 
doubts arose in their minds as to (he honesty of the trans- 
action ; Lord Kenyon C. J. was of opinion, that in such 
case the plaintiff should produce other evidence, and that 
shutting the door against inquiry, after an adjustment, 
would be putting a stop to candour and fair dealing 
amongst the underwriters. The court afterwards, on a 
motion for a new trial, concurred in opinion with the 
chief justice. 

XIII. Of apportionment and return of premium. 

In cases where the contract of insurance is void, as on 

.1 Ibid. 910. 

the ground of non-compliance with the warranty, e. g.^ to 
sail with convoy, sea-worthiness, or the like, and fraud 
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cannttt be imputed to the aaauredy the as&ured will be 
entitled to a return of premiuniy because where the con- 
tract does not attach there there is not any risk. 

In cases where the risk is entiroy and haa once com- 
mencedi as in the case of a deviation, there shall not be any 
return or apportionment of premium. But if the insur* 
ance be on a voyage, which is divisable into several distinct 
risks, and one or more have not commenced, there shall 
be an apportionment and return of premium, in respect 
of those risks which have net commenced. 
-nior ? Tjiiittiiii ^^*^ insurance he effected against the perils artsiag fronv 
n t vi it r ff^ ' blockade, supposed by the parties to exist in a foreign 

port, and in fieict no blockade existed at the time, or while 
such ship remained at inch foreign port, the insurance 
is voidi and the premium shall be returned. 

XIV. Of the construction of policies. 

1. If a merchant insures a ship generally, as of such 
»Sl^ sif.75. a burden ; this assurance shall take in the ship only, and 

not any of the merchandize on board her. But in insur- 
ing the cargo, it is not necessary to specify the partieu- 

^ lar goods, it is sufficient to say on the wares, merchan- 

dizes, See. on board such a ship. 
^ So where the plaintiff made an insurance on a ship and 

satn.uji. freight, the ship was then careening before she took in 

her lading, and a tempest having arisen, she was lost : it 
was adjuged that the plaintiff should only recover for the 
loss of the ship but not for the freight, the goods not be** 
ing actually on board, so as to make the plaintiff's right 
to freight commence. 

2. If a ship is insured from a port, the insurance does 
1 E»p. Dig. 76. not commence until the voyage is begun, so that the in-» 

surer is not liable for a loss in fiort ; but if she once 
breaks ground, though driven back into port, the insurer 
is liable for a loss, for the voyage was begun. But an in- 
stirance Gt and from a port, includes losses while in port. 
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3. If goods at^ insurbd on board any thip and «ho be* ^^^ ^^ 
comes leakfy if tbe master and supercargo take tbem^^*'^*^^ 
from the ship and put them on board another, the poticjr 

is discharged, unless there be these words, << the goods 
iaden to be carried by such a ship or any othttj until 
safely landed,'' in which case the insurers are liable. 

4. When an insurance is made/ot* any given time^ that 
time must be aucceesive^ not at different periods. 

As in this case ; the insurance was on a letter of marque -^ ^ „^y^ 
for six weeks, this it was held should be for six sueces'^ ^^^^' ^- 
m€ weeks, not part at one time and part at another, 

5. The insurance is generally for such a voyage or tim^i 

Wtpki T. Sanies, 

a^dim/f/ moored Jbr iwenty-four hours in safety; under «««»• »«• 
this clause, where a vessel came in, but before the twenty- 
four hours expired, was ordered out again to perform 
quarantine for fourteen days, during which time she was 
lost : it was adjudged to be within the risk insured^ she 
iK»t being moored twenty-four hours in safety, and the in- 
surer liable. 

6. If a ship is insured to go with convoy, she is War- 
ranted by that policy to go to the place where that con-sstni.i2«o. 
voy is, and if in her way thither she is captured, the in- 
surers shall be charged. 

So where a ship sails in pursuance of signal to join a ^^^ 
a convoy, but is prevented by bad weather from receiV-> ««»■•»«>• 
ing her sailing orders, yet it is a sailing with convoy 
within the policy. 

7. The clause in policies of insurance, " to be free _„ ^ . ^ 

*^ ■ ' WQson ▼. Smith, 

fix)m average unless general, or the ship be stranded,*' J guae^?, s. c. 
means, that only in these two cases of a general average, 
or the stranding of the ship ; the insurers shall be liable 
to such damages as arise from thence ; but all other par- 
tial losses are excluded. 

XV. Penalties provided by statute for certain frauds 
in insurers. 
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By statute 1 SOS, c. 1 36, entitled << an act to prevent the 
wilful destruction and casting away of ships and cargoes/' 
it is enacted as follows : ... 

1. That if any owner of, captain* master, officer, or 
**'*' other mariner, belonging to, any ship or vessel, shall, 
SriTwlSr,''"''^ wilhin the body of any county of this commonwealth, 

wilfully cast away, bum, sink, or otherwise destroy, any 
ship or vessel of which he is owner, or to which he be- 
longeth, or in any wise direct or procure the same to be 
done, with intent or design to prejudice any person. or 
persons that hath or shall underwrite any policy or poli- 
cies of. insurance thereon, or of any merchant or mer- 
chants that shall load goods thereon, or of any owner or 
owners of such ship or vessel ; every person so offending, 
being thereof lawfully convicted before the supreme jur 
dicial court of this commonwealth, shall be deemed and 
adjudged a felon, and shall be sentenced to imprisopment 
for life, or for a term not less than five years, at the dis- 
cretion of the court : Provided never t/icUas^ that nothing 
herein contained shall be construed to bar or prevent the 
party injured, from having and maintaining his action for 
the damages sustained thereby. 

2. If any owner of any ship or vessel, shall equip or 
nt out such ship or vessel within this commonwealth, 

■dwith^ntentfiodii- ^ith intent that the same should be wilfully cast away, 
"*^ ' burnt, or otherwise destroyed, to the prejudice of any 

owner of any goods laden on board said ship or vessel ; 
or of any underwriter upon any policy or policies of in- 
surance upon such ship or vessels, or upon any goods 
laden thereon ; and shall be thereof convicted before the 
supreme judicial court of this commonwealth, such of- 
fender shall be sentenced to pay a fine not exceeding^v^ 
thousand dollars, to be set in the pillory one hour, and be 
imprisoned for a term not less than two years, nor more 
than ten years, at the discretion of said court. 

3. If any owner of any ship or vessel, or of any goods 
'^' '* laden on board such ship or vessel, shall make out and 
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exhibit, or cause to be made and exhibitcdj any false or FormaWnffflJiti** 
fraudulent bills of parcels^ invoices or estimates of any ^^^ **** 
such goods, laden or pretended to be laden on board sqch 
9hip or vessel, with intent to defraud any underwriter 
upon any policy or policies of insurance upon such ship 
or vessel) or upon any goods laden thereon ; every per- 
son so offending, and being thereof lawfully convicted, 
shall be Sentenced to pay a fine not exceeding Jive thoU' 
sand dollars, to be set in the pillory one hour, and to be 
imprisoned for a term not exceeding ten years, at the 
discretion of the court. 

4. If any captain, mate or mariner, of any ship or ves- 
sel, shall make out and swear to any false affidavit or pro- 

A -. T r i_ u- 1 r For making a false 

test, or if any owner of any such ship or vessel, or of any affidavit orpmen. 
goods laden thereon, shall procure such false affidavit or 
protest, or knowing the same to be false, shall exhibit 
the same with intent to deceive and defraud any under- 
writer upon any policy of insurance, upon any such ship 
or vessel, or any goods laden thereon ; every person con- 
victed thereof, before the supreme judicial court afore- 
said, shall be sentenced to pay a fine not exceeding ^ve 
thousand dollars, to be set in the pillory for one hour, and 
to be imprisoned for a term not exceeding ten years, at ^ 

the discretion of the court before which the conviction 
may be. 

XVI. Of the pleadings and evidence* 

1. The pleadings. 

The action of assumpsist being that form of action 
which is most usually brought upon policies of insurance, 
the defendant may of course plead any plea which the 
law permits to be pleaded to that action, but as the 
grounds of defence, which are most usually insisted on 
by the insurers, go to the disaffirmance of the contract, 
and consequently may be given in evidence under the 
general issue of non assumpsit ; it rarely happens that 
VOL. II. 22 
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any other plea is pleaded. This plea puts in bsue every 
material allegation in the declaration. 

3. The eridence. 

In order to support his action, the plaintiff must be 
prepared with the foUowing proof: 1. The policy must 
be produced in evidence, and the subscription of the de- 
fendant must be proved. 2. Evidence must be given of 
the interest of the insured in the subject matter of the 
insurance. 

It must be proved that the loss happened in the same 
manner as is stated in the declaration, that the nnder- 
writer may be apprized of the case which he bas to en- 
counter by evidence. . 

Where a loss is averred to be by f^criU <if the ^ea, and 
h! B. R. »£* some of the goods insured are spoiled, and others saved, 

the expenses of the salvage may be given in evidence 
(without stating them specially) on this averment^ as 
being a damage within the cause of action as laid. 

If a total loss of a ship is stated in the declaration, and 
damages laid accordingly, evidence of a partial loss may 
be received, and the plaintiff may recover to the amount 
of such loss as he is able to prove. 

It is a general rule, that nothing which depends on the 

Thelluison v. Shed- ». «. . « • • « 

den, proceedmgs of a court can be proved by parol testimony ; 

^^' hence in cases of capture and re-capture, neither the sal- 

vage, nor the expenses incurred for ascertaining the 
amount of the salvage, can be otherwise proved than by 
producing the proceedings of the admiralty court. 

sjU . 909. ^^ ^^ action on a policy on goods on board a ship, the 

master and owner was held not a. competent witness to 
prove the ship sea-worthy, until he had been released by 
the owner of the goods. 

_. . . So in an action aeainst an underwriter, for a loss by bar- 

1 Eu». N. P. c. 339. ratry of the master, it was holden, that the master could 

not be examined by the defendant, to prove that the bar- 
ratry was committed by the consent and with the privity 
of the owner, without a release by the defendant. 
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K DuTT of the goyeroor and of civil officers in case 
of an insurrection. 

2. Special duty of the sheriff) justices of the supreme 
judicial courty and of the court of common pleaS) and of 
the major-general) in case of an insurrection. 

3. Penalty) if in case of an insurrection) a commission- 
ed officer of the militia refuse to execute orders. 

4. Penalty) if in case of an insurrection) a non-com- 
missioned officer or private refuse to obey orders. 

5> Penalty) for dissuading an officer or private from 
performing the duty required of him in cas^ of an in- 
surrection. 

I. Duty of the governor and of civil officers in case of 
an insurrection. 

By statute it is enacted) that whenever an insurrection 

' Stat.l7»6,c.50,M. 

shall have taken place in either of the counties of the 
commonwealth) to obstruct the course of justice) or the 
due execution of the lawS) or there is reason to appre- 
hend that a dangerous insurrection for such purposes 
will be excited) it shall be the duty of the civil officers in 
such county) as well the sheriff as the justices of the seve- 
ral courts of judicature within such county) immediately 
to give information thereof to his excellency the gover- 
nor) for the time being ; who is requested thereupon to 
exercise the power vested in him by the constitution) and 
to give immediate directions to the major-general or 
commanding officer of the division where such iosurrec- 
lion exists or is apprehended) and if he shall think it ne- 
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cessaryy to the major-general or commanding oi&cer of 
any other division or divisions) to detach from his or 
their division or divisions^ such part of the militia for the 
support of the civil authority, as he shall judge fully ade<» 
quate for that purpose, and for the apprehension apd safe 
keeping of those who may l)e concerned in such insur-e 
rection. 



Ibid. s. S« 



II. Special duty of the sheriff, justices of the supreme 
judicial court, and of the court of common pleas, and of 
the major-general, in case of an insurrection. 

By the same statute it is enacted, that if, in the opinion . 
of the sheriff, or of any two of the justices, either of the 
supreme judicial court or the court of common pleas in 
any of the counties of this commonwealth, it shall be 
necessary, for the suppression of any insurrection exist- 
ing or apprehended as aforesaid, in such county, that a 
force shall be instantly raised and called forth lor that 
purpose ; and if, by reason of distance, the necessary aid 
cannot be obtained by order of the commander in chief, 
it shall be the duly of such sheriff or justices to certify 
the same, under his or their hand, to the major-general 
or commanding officer of the division wherein such coun- 
ty lies, or to the commanding officer of some regiment 
or corps in the vicinity, and to request him or them to 
detach the whole, or such number of the militia under 
the command of such officer, for the support of the civil 
authority, as the said justices or sheriff may think neces- 
sary to defeat the purposes of such insurgents, and to 
apprehend and safely keep them for trial, and as soon as 
may be, to give notice of such application to the com- 
mahder in chief, that he may take necessary orders 
thereupon ; and it shall be the duty of such major-gene> 
ral or commanding officer, upon such request being; 
made, to detach such number of the militia as shall be 
requested as aforesaid, armed and equipped according to 
law ; and the militia, so detached and collected, shall 
afford their assistance to, and be under the direction of the 
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civil officer or magistrate, unless in case of a rebellion 
declared by the legislature. 

III. Penalty, if in case of an insurrection, a commis- 
sioned oiEcer of the militia refuse to execute orders. 



Ibid. •. 3> 



The same statute has further enacted, that if any com- 
missioned officer of the militia, shall refuse or wilfully 
neglect to execute any orders he may receive from his 
superior officer, to make a detachment from the corps 
under his command, or to march for the support of the 
civil authority, or the suppression of any insurrection as 
aforesaid, in addition to the punishment which may be 
inflicted by virtue of any act fot regulating the militia, if 
convicted thereof before the justices of the supreme ju- 
dicial court, he shall be subject to be fined in a sum not 
exceeding ^/iy fiounds^ and to be adjudged incapable of 
sustaining any office in this commonwealth, for a term 
not exceeding ten years ; to either or both of the said 
penalties, according to the aggravation of the offence 
and circumstances of the offender, as to the justices of 
the said court shall seem meet. 

IV. Penalty, if in case of an insurrection, a non-com- 
missioned officer or private refuse to obey orders. 

By the same statute it is enacted, that if any person, 

, Ibid. B. 4. 

whether non-commissioned officer or private, and be- 
longing either to the train-band or the alarm-Ust, who 
shall be detached or ordered to march for the support of 
the civil authority, or the suppression of any insurrec- 
tion existing or apprehended as aforesaid, shall refuse or 
neglect to march, armed and equipped, in the manner 
and at the time which the officer, by whom he shall be 
detached, shall direct, or shall desert or leave the service 
before he shall be regularly discharged, if convicted 
thereof before the justices of the supreme judicial court, 
he shall be subject to be fined, at the discretion of the 
said court, in a sum not exceeding ten flounds. 
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V. Penalty, for dissuading an officer or private from 
performing the duty required of him in case of an insur- 
rection. 

The same statute has further enacted) that if any per- 
son in pyblic or private discourse or conTersation^ or by 
any ways or means^ shall dissuadey or endeavour to pre« 
vent any military officer from performing the duty re- 
quired of him by this acty or any person or persons de* 
tached or ordered to march for the purposes aforesaid) 
from marching to the place of rendezyousi or from oon* 
tinning in the service until regularly discharged, each 
person so offending* being convicted thereof aa aforeaud, 
shall pay a fine, to the use of the commimwealth) not ex* 
ceeding Jifty fiwmdtf and shall recognize for his good 
behaviour) for a term not exceeding three years. 

KoTE.^For further information on this subject, tee title Milz* 
TiA, 10th head. 
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TITLE XCII. - I 

JOiNT-TENANTS, TENANTS TS COMMON, 

AND COPARCENERS. 1 

I. JoiHf-TBNAWTS. 

At common law> if an estate be giren to a plurality of 3bl Com.i8o. 
persons, without adding any restrictive, exclusive, or ex- nowajoini4em«cy ^ 

planatory words, as if an estate be granted to A and B jjj^atedatcamman 
and their heirs, this makes them imme^ately joint- 
tenants of the lands. For the law interprets the grant 
so as to make all parts of it take effect ; which can only 
be done by creating an equal estate in them both. Aj 
therefore, the grantor has thus united their names, the 
common law gives them a thorough union in all other 
respects. 

But now, by statute it is enacted, that all gifts, grants, ^ ,. ^ 

*■' *^ Snt* I7m« C« u%, I. 4. 

feoffments, devises, and other conveyances, of any lands, ^ 

tenements, and hereditaments, which have been, or shall statute, 
be made to two or more persons, whether for years, for 
life, in tail or in fee, shall be taken, deemed, and ad- 
judged, to be estates in common, and not in joint-tenancy, 
Unless it has been or shall be therein said, that the gran- 
tees, feoffees, or devisees, shall have or hold the same 
lands, tenements or hereditaments, jointly, or as joint- 
tenants, or in joint-'tenancy, or to them and* the survivor 
or survivors of them, or unless other words be therein 
used, clearly and manifestly shewing it to be the inten- 
tion of the parties to such gifts, grants, feoffments, de- 
vises, or other conveyances, that such lands, tenemants, 
and hereditaments, should vest, and be held as joint es- 
tates, and not as estates in common.(l) 

(] ) The act contains a proviso, that where any estate had already 
vested in the survivor, it should be held in like manner, as it would 
have been held if the act had never been passed. 
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The properties of a joint estate are derived from Us 
unity, which is fourfold ; the unity of interest j the unity 

The properties of a r... .^. ,, - n 

joinMeoancy. oi tttle^ the uutity of ttmey and the unity of fiosBesaton : 

or, in other words, joint-tenants have one and the same 
interest, accruing by one and the same conveyance, com- 
mencing at one and the same time, and held by one and 
the same undivided possession. 

j,^ 2^2. Upon these principles of a thorough and intimate 

union of interest and possession, depend many other 
consequences and incidents to the joint-tenants' estate. 
If two joint-tenants make a verbal lease of their laodi 
reserving rent to be paid to one of them, it shall enure 
to both, in respect of the joint reversion. So livery of 
seisin made to one joint-tenant shall enure to both, be- 
cause of the privity or relation of their estate. 

j^^ So by the common law, in all actions relating to their 

joint estate, one joint-tenant cannot sue or be sued with- 

How they miHt join, 

ami bejoined in suits, out joining the Other. 

But now by statute it is enacted, that in all actions of 
waste, ejectment, or other real actions, where possession 
of the inheritance, alleged to have descended, is the object 
of the ^uit, all the heirs, or any two or more of them may 
join therein, or each one may prosecute for his particu* 
lar share of such inheritance ; and the same rule shall 
extend to joint-tenants, who are or may be disseized. 

So also, at common law, one joint-tenant cannot have 
an action against another for trespass in respect of his 
land. 

But now by statute, such action will lie where a tres- 
pass has been committed, pending a writ of partition. 

Before the statute of 4 Ann. c. 16, one joint-tenant 

9. ni. Com. 18% ' • 

sai. HUu L. T. 170. might take all the profits of the estate, and his partner 

had no remedy ; but since that statute, joint-tenants may 
have actions of account against each other, for receiving 
more than their due share of the profits of the tenements 
held in joint-tenancy. 



tet. 1785, C. 62^ i. S. 
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§0 aho> if one joint^tenaat commit wast^* his com-.«. ^ ,„, 

•* ' 3 BL Com. 183. 

panion may have an action against him. ' 

At common law^ the most important incident to an 
estate in joint-tenancy* is that of eurvivorshifi: by which 
when two or more persons are seised of a joint estate, *"^^"**'p* 
of inheritance, for their own lives, or for the life of a 
third person, or are jointly possessed of any chattel in- 
terest) the entire tenancy upon the decease of any of 
them remains to the survivors, and at length to the last 
survivor ; and he shall be entitled to the whole estate, 
whatever it be, whether an inheritance, or a common 
freehold only, or even a less estate. 

By statute of 1783, c. 52, s. 3, it was enacted, that the 

principle of survivorship should no longer be in force in 

this commonwealth. This statute however has been 

since repealed by statute^ 1785, c. 62. «* 

We will now consider how an estate in joint-tenancy „ 

^ ' How taeh ettate majr 

may be severed and destroyed. ISiy^™**^^ 

The joint^^enants' estate mav be destroyed, without 

. » T^ a BL Com. 185. 

any alienation, by merely disuniting their /lo^aeMion. For 
joint-tenants being seized by the moiety and by the nvhole^ 
every thing that tends to narrow that interest, so that 
they shall not be seized throughout the whole, and 
throughout every part, is a severance or destruction of 
the jointure. And therefore, if two jcnnt-tenants agree 
to part their lands, and hold them in severalty, they are 
no longer joiot'-tenants \ for they have now no joint in- 
terest in the whole, but only a several interest respec- 
tively in the several parts. And for that reason also, the 
right of survivorship is by such separation destroyed. 

By common law all the joint-tenants might agree to 
make partition of the lands, but one of them could not 
com^l the other so to do : for this being an estate ori- 
ginally created by the act and agreement of the parties, 
the law would not permit any one or more of them to 
destroy the united possession, without a similar universal 

consent. 

VOL. II. 23 
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But noWf by.statute^ all persons having or holding any 
landsi tenements or hereditamentSj as tenants in common^ 
joint-tenants or coparceners) may be compelled, by writ 
of partition at the common law, to divide the same. 

The jointure may also be destroyed by destroying the 
unity of title. As if one joint'^tenant conveys his estate 
to a third person : here the joint-tenancy is severed and 
turned into a tenancy in common ; for the grantee and 
the remaining joinutenant hold by different titlea^ (one 
derived from the original) the other from the subsequent 
grantor) though till partition made, the unily of posses^ 
sion continues. 

So alsor may a joint-tenancy be converted into a tenancy 
in common, by the extension of an execution on Che' 
share of one of the joint-tenants. 

For by statute it is enacted, that when the real estate 
of the debtor or debtors, shall be held in joint-tenancy, 
in coparcenary or common^ with the real estate of other 
persons, then Che officer may extend execution on such 
debtor or debtors' real estate held as aforesaid, or pare 
thereof, describing the same with as much precision as 
th^ nature and situation thereof will admit of, and give 
the creditor or creditors, his or their attorney, seizen or 
possession of such debtor or debtors' real estate held as 
aforesaid, or part thereof, to hold in common with the 
said other persons. 

But where the creditor does not take the estate in the 
life-'time of the joint-tenant^ but suffers the estate to vest 
In the survivor, by the death of his co-'tenant, the oppor- 
tunity of severance, by operation of law in his favour, is 
over. 

So a devise of one's share by will is no severance of 
the jointure ; for no testament takes effect till after the 
death of the testator, and by such death, the right of the 
survivor (which accrued at the original creation of the 
estate, and has, therefore, a priority to the other) is 
already vested. 
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The joint estate iMry aho be destroyed bf destroying 
the unity o[interesf. And, therefore, if there be two joint- 
tenants for life, and the inheritance is purchased by or 
descends upon either, it is a severance of the jointure. 

IL Tenants in common. 

Tenants in cominon are such as hold by several and j,,.^^ ^g, 
distinct titles, but by unity of possession ; because none 
knoweth his own severalty, and, therefore, they all occu- 
py promiscuously. This tenancy happens, therefore, 
where there is a unity of possession merely, but, perhaps, 
an^ntire disunion of interest, of title and of time. For 
if there be two tenants in common of lands, one may hold 
his part in fee-simple, the other in tail, or for life ; so 
that there is no necessary unity of interest : one may hold 
by descent, the other by purchase ; or the one by pur^ 
chase from A, the other by purchase from B ; so that 
therp is no unity of title : one's estate may have been 
vested fifty years, the other's but yesterday ; sp th^t there 
is no unity of time. ' The only unity there is, is that of 
possession. 

Tenants in common, like joint-tenants, are compella- g^^^^ i785,ctt,i 2. 
ble, by statute, to make partition of their land ; which 3 bi. com. 194. 
they were not at common law. 

They properly take by distinct moieties, and have no lud. 
entirety of interest ; and, therefore, there is no survivor- 
ship between tenants in common. 

Tenants in common are liable to reciprocal actions of 

'^ Slat 1785, e. 0S,iii 

waste and account. jj^** 

S BI. Com. 194. 

So if one actually turns the other out of possession, an _. j. 
action of ejectment will lie against him. 

Estates in common can only be dissolved two ways : 
I. By uniting all the titles and interests in one tenant, by 
purchase or otherwise ; which brings the whole to one 
severalty : 2. By making partition between the sevieral 
tenants in common, which gives them all respective 
severalties. For indeed tenancies in common differ in 
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nothing from sole efttatesy but merelj in the blending and 
unity of posaestion. 

III. COPABCBNKRS. 

An estate in coparcenary is, where lands of inheritance 
descend from the ancestor to two or more persons. 
These co-heirs are called coparceners ; or> for breyity^ 
fiarcencTB only. 

Coparceners, like joint-tenants and tenants in common, 
and 2. may be compelled to make partition. And are also liable 

for waste. 



Ibid. m. 
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N*>. I. No. I. 

Warrant for tummoning a jury in the process o/* Forcible Entry 

AND Detainer. 
\ 

COMMONWEALTH OF MASSACHUSETTS. 



SB. 



^O ^o the Sheriff of the county of S » 

Greeting, 
WHEREAS complaint is made to us the subscrikers, two of the ^<^">- 
Jastices of the Peace for and within the county ofS quorum 

uniiSf by A B. of D, in the same county, gentleman, that E, F, of 
yeoman, upon the day of at D. aforesaid, with 

force and arms, and with a strong hand, did unlawfully and forci- 
bhr enter into and upon a tract of land of him, the said A. B. in D, 
aroresaid, containing acres, bounded as follows, viz. (or into 

the messuage or tenement of him, the said A. B. as the case may 
be) and him, the siud A, B. with force and a strong hand as afore- 
said, did expel and unlawfully put out of the possession of the 

same, {_0r ^ it is a forcible detainer only^ then the entry shall be des- « 

cribed and the detainer inserted as foUams .*] and him, the said A. B, 
does unlawfully, unjustly and with a strong hand> deforce and still 
keep out of the possession of the same. You are therefore com- 

manded, in behalf of the said Commonwealth, to cause to come « 

before us upon th« day of at in the said county, 

twelve g^ood and lawful men of your county, each one of whom hav- 
ing a freehold of the yearly value of Forty Shillings, to be empan- 
nelled and sworn to inquire into the forcible entry and detainer {or 
the detainer) aforedescribed. Given under our hands and seals the 
day of in the Year of our Lord 



< 



N O M"^^<^?* of the Peace quorum 



unus. 



N*. II. No. II. 

Summons to the adverse party in the process o/* Forcible Entry 

AND Detainer. 



COMMONWEALTH OF MASSACHUSETTS. 



-. SS. 



^^^ To the Sheriff of the county of S , 

Greeting. 

WE command you, that you summon E, F, of to appear Fortn. 

before the subscribers, two of our Justices of the Peace, within 

and for our said county of S quorum unus, at a place called 

in D in the said county, at o'clock in the noon ; 
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then and there to answer to and defend afi^ainst the complaint of 
A. B. to tbem exhibited, wherein he complains that \_Here 

the complaint tbaU be recited'] and you are to make a return 

of this writ, with your doings therein, unto our said Justices, upon 
or before the said day 

Witness our said Justices, the day of \ in the Tear 

of our Lord 

Ji.S. 

No. lit NO. in. 

yurort* Oath in theproceit ^Forcibls Entry and DETAiN|t|t« 



roaEMAN*s oath. 



<( 



YOU as foreman of this jury do solemnly swear, that you will 
Faremui'c oath. ^^jj j,jd truly try whetlier the complaint of A. B. now laid before 

you, is true i^ccording to your evidence. So help you God** 

THE OTHER JUROR*S OATH. 

The other Juror's ** THE same oath which your foreman hath taken on his part, 

Mih. you and every of you shall well and truly observe aitd keep. iSo 

help you God,'* 

No. IV. N^. IV. 

Form of the Verdict in the proceu of- Forcible Entry and De* 

TAINER. 

_ .^. . _,. ^ AT a Court of Inquiry held before R, S. and 2i. O. Esquires, two 
Fonn oriheir verdict, ^^^j^^ Justices of the Peace, within and for the said county of S 

quorum unu», at D. in the said county of S, upon the day 

of in the Year of our Lord the Jury upon their 

oaths do find, that the lands or tenements in D, aforesaid, bounded 
(or described) as follows, as in the complaint upon the 
day of in the Year of our Lord was in the 

lawful and rightful possession of the sud A. B. and that the said 
JE. F. did upon the same day unlawftilly with force and arms, and 
with a strong band, enter forcibly upon the same (or being law* 
fully upon the same, did unlawfully with force and a strong hand) 
expel and drive out the said A. B. and that he doth still continue 
wrongfully to detain the possession from him, the said A. B, 
Wherefore the Jury find upon their oaths aforesaid, that the said 
A. B. ought to have restitution thereof without delay. 

No. V. N<>. V. 

Form of the v)rit of Restitution in the process of Forcible Entry 

AND Detainer. 

commonwealth or massachitsetts. 



(l. s.) 



-, ss. 



To the Sheriff our county ofS ■ , 

Greeting, 

WHEREAS at a Court of Inquiry of forcible entry and detainer. 

Form of the writ. held at i). in our county of ^. upon the da^of in 



I 
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the year of <mr Lord, before H. S. and N. O. Esquires/ 

two Justices of the Peace for our said county of S. quorum unua, the 
Jurors empannelled, and sworn by our said Justices, did return 
their verdict in writing, signed by each of them, that A. B. was 
upon the day of in the rig-htful possession of a certain 

messuage or tract of land (as in the verdict returned) and that, &c. 
(as in the verdict) whereupon it was considered by our said Justi- 
ces, that the said A, £, should have restitution of the same. We 
therefore command you, that taking with you the force of the coun- 
ty if necessary, you cause the said E. F. to be forth wiUi removed 
from the premises, and the said A, B. to have the peaceable resti- 
tution of the same ; and also that you levy of the goods, chattels of 
lands of the said E. F, the sum of being costs taxed against 

him on the trial aforesaid, together with one ahilling smd four pence 
more for this writ and your own fees j and for want of such goods^ 
Chattels or lands, of the said E. F, by you found, you are command- 
ed to take the body of the said E, F. and him commit to our gaol, 
m Z. in our said county of S. there to remain until he shall pay the 
sum aforesaid, together with all fees arising on the service of this 
writ, or until he is delivered by order of law, and make return of 
this writ, with your doings therein, within twenty days next com* 
ing. Witness our said Justices, at D. aforesaid, the day of 

in the year of our Lord i?. S. 

N.O. 

NO. VI. iX^ 

Form of the vfrit of Habeas Corpus cuM cavsa. 

Commonwealth of Massachusetts^ 

«J "' '" , ss. 

Greeting. Form of the writ 
WE commahd you that thfe body of A, B, of in our prison 

under your custody, (or by you imprisoned and restrained of his 
liberty, as the case may be) as it is said, together with the day and 
cause of his taking and detaining, by whatsoever name the said A. 
B, shall be called or charged, you have before our Justices of our 
Supreme Judicial Court, holden at B, within and for the county of 
S. immediately after the receipt of this writ, to do and receive what 
our said Justices shall then and there consider concerning him (or ' 
her) in this behalf; and have there this writ. Witness, W. C. 
Esq. at J?. this day of in the year of our Lord 

Clerk. 

No. VII. NO.VIL 

Form of the precept far telling impounded noine. 

fs. To either of the Constables of the town of 

. Greeting. Form of a precept for 

WHEREAS A. B. of B , in the county of S , C^di. '^^^''^ "^ 

tionj has this day given me information, that on the day of 

he found a swine [here insert the marks, natural and artifi- 
cial if any, and such a description of the size and age, as can con- 
veniently be done] owned by C. D. of ("additionj going at 
large in said town of B ■ , against the statute in that case pro- 



(l. 8.) 
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vlded ) whereby the said C. D. forfeited the sum of one thilUng ; fof 
the recovery of which he impounded the sune swine, and within 
twenty -four hours then next following, gave him notice thereof in 
writing (or left a notification thereof at his dwelling bouse, as the 
case may be) and altliough three fuU days have elapsed since the 
impounding, yet he has not paid the said forfeiture and charges^ 
nor has he replevied the same swine (or in case the owner is un- 
known, after the description of the swine, its marks natural and 
artificial, let it be inserted, belonging to some person unknown at 
tlie time of impounding, going at large against the statute in that 
case provided, whereby the owner forfeitol the sum of one thillwfft 
for the recovery of which he impounded the same swine, and with- 
in twenty-four hours then next following, caused notifications of 
the time, place and cause of impounding, to be posted up agreeably 
to the directions of the law in such cases s and although three full 
days have elapsed since the impounding, no person hath appeared 
to pay the said forfeitiu<e and charges, or replevied the same swioe,) 
as by the information by him signed and sworn unto, with me now 
remaining, appears : 

These are therefore, in the name of tlie Commonwealth of Mas^- 
gacbusettt, to will and require you, sfter you have posted up notifi<» 
cations of tlie time and place of sale, twenty-four hours beforehand, 
to sell and dispose of the said swine, at suclt time and place as you 
shall have tims appointed, to the highest bidder ; and from the 
monies arising upon the sale, you are to pay the said A, B. one 
shil/ing, for the said forfeiture, and tbillingw and pence, 

by me allowed, for bis cost, charges and expenses (according to 
the bill annexed) and one abiUing and ux pence more for this pre- 
cept, amounting in the whole to ibiliinge and pence* 
And the surplus arising from such sale, deducting tbree thiUinge 
and iix pente for your own fees on the business, you are to pay over 
to the Town Treasurer of i? , to be disposed of as the law 
directs ; and you are also directed to deliver the said Treasurer a 
copy of the information of the said A, B, as it is recited herein, to- 
gether with a certificate of the date of this process : And of this 
precept, with your doings hereon, you are to midLe return into the 
office of the Town Clerk of B ', in fourteen days from thtfl 
time. Given under my hand and seal, this day of 
Anno I>Qinini 

Sn VIII. N**. VIU. 

Oatbs ofimpritoned Debtors. 

When committed for a paivate lixiiT. 

t do solemnly swear, before Almighty God, (or affirm, as 

the case may be,) that I have not any estate, real or personal, in 
possession^ reversion, or remainder, sufficient to support myself in 
prison, or to pay prison charges ; except the goods and chattels 
exempted fVom attachment and execution, by an Act, entitled^ 
" An Act to exempt certain goods and chattels ofdebtors from at- 
tachment and execution ;*' and that 1 have not, since the cotn^ 
mencement of this suit against me, o«* at any other time, directly 
or indirectly, sold, leased, or otherwise conveyed, or disposed of 
to, or entrusted any person or persons whomsoever, with all or 
any part of the estate, real or personal, whereof I have been tlie 
lawful owner or possessor, with any intent or design to secure the 
same, or to receive or to expect any profit or advantage Uierefor i 
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OV have ceased or suffered to be done, any thing else v^hatsoever^ 
i^hereby any of my creditors may be defrauded. So help me God ; 
or (this 1 do under the pains and penalties of perjury) as the case 
mpy be. 

WHEN COMMITTEli FOR TAXBS. 

I do solemnly swear before Almighty God, [or I do affirm, 

ai the case may be"] that I had not at the time of my imprisonment 
by fnam.ing the said Collector or Constable J nor have I at this 

time, aiiy lands, goods, money or demands, whereby to satisfy the 
sum at which 1 am assessed in the list or warrant of taxes commit- 
ted to him to collect, and for which I am now holden in prison, or foi* 
the payment of any part of that sum, my necessary apparel and some 
other articles not liable to be distrained for taxes, and what had 
been lexpended for my necessary support while ih prison, only fex* 
cepted ; nor have I at any time before or since my Said imprison- 
ment, disposed of, or entrusted to any person or persons, any estate, 
either real or personal, whereby to avoid such payment. So help 
me God, (or this I do under the pains and penalties of perjury, in 
case of affirming as aforesaid.) 

N". IX. ^^ 

Form of the yustices^ Certificate that the Oath has been Adminittered to 

an InifiriiOTted Debtor. 

IN THE CASE OP A PRIVATE DEBT. 

5"-^ — ss. 
To deeper of the Gaol ai 

WE, the subscribers, two of the Justices of the Peace for the 
Said county of S. and each of us of the Quorum, hereby cer- 

tify, that A, B. a poor prisoner, confined upon execution for debt, in 
the gaol at C. aforesaid, hath caused D. E, the creditor, at whose 
suit he was so confined, to be notified according to law, of his, the 
said A. £*s desire of taking the benefit of an Act, entitled, «« An 
Act for the relief of poor prisoners, who are committed by execu- 
tion for debt ;" that, in our opinion, the said A. B, hath not any 
estate, cither real or personal, sufficient to support himself in pri- 
son, and that he hath not conveyed or concealed his estate with de- 
sign to secure the same to his own use, or to defraud his creditors, 
and that we have, after due caution to the said A. B. administered 
to him the oath (or affirmation) prescribed iii tlie Act aforesaid. 
Witness our hands and seals this day of Amio Domini 

iN THE CASE OF TAXES. 

S ss. 

To Keeper qf the Gaol at C- 



WE the subscribers, two of the Justices of the Peace and of the 
Qiiorum, for the county of S. hereby certify, that A, B. a poor pri- 
soner confined by warrant for taxes in the gaol at C. aforesaid, hjith 
caused the assessors of the town, district or parish (as the case 
may be) by virtue of whose warrant the said A. B. was so confined, 
and a\so (naming said Constable or Collector who exe- 

cuted, gi^l)., warrant) to be notified according to law, of the said A. 
J?V deiiire .p/ taking the benefit of an act, entitled *' An Act for the 
relief ofpoor prisoners confined in gaol for taxes," and no sufficient 
cause to the contrary being shewn — We have, after due caution 
VOL. II. 24 
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and examination of the said A. B» administered to him the oath or 
affirmation prescribed in the act aforesaid. Witness our hands and 
seals^ this day of Anno Domini^ 

No. X. N®. X. 

SeleeHnen** Certificau in reeammcndation qf Innholden and RetaUert^ 

WE» the subscribersy Selectmen of the town (or district) of 
do approve of (inserting the name of the person and 

the employment for which he or she is approbated) in the said 
town (or district) for the year ensuing ; and we do hereby recom- 
mend the said as a person of sober life and conversation, 
suitably qualified and provided for the exercise of such an employ- 
ment, and firmly attached to the constitution and laws of this 
Commonwealth. 

No. XL N**. XI. 

Oath to be taken by Itmhoidert and RetaUert. 

I, A, B. do swear, that I will bear true faith and allegiance to 
the Commonwealth of MaMtachwetu^ and that I will, to the utmost 
of my power, defend the Constitution and Government thereof, 
against traitorous conspiracies, and idl hostile and violent attempts 
whatsoever. 

NO. XII. 
Coroner* M Warrant for a ywy, 

f^^\ Suffoliy ss. 

^sj^"' To either of the Conatablet ofB i in the taid county q 



No. XIL 



Greetii^, 

THESE are in the name of the Commonwealth of Mas^acbiuetts, 
to require you immediately to summon and warn good and 

lawful men of the said town of ^9 to appear before me, one 

of the Coroners of the said county of S at the dwelling-house 

of or at a place called within the said town of J9 

at the hour of then and there to inquire upon the view of the 

body of there lying dead, how and in what manner he came 

to his death. 

Fail not herein at your peril. Given under my hand and seal, at 
B the day of in the year of our Lord, 

JT, a. 

No. xin. N«». XIIL 

The Oath to be administered to a Coroner'* ymy. 

FORBMAn's OiLTH. 

YOU solemnly swear, that you will diligently inquire and true 
presentment make on behalf of this Commonwealth, how and in. 
what manner A, B, who lies here dead, came to his death ; and you. 
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shftU deliver up to me, one €l'the Coroner'a of this county, a true 
inquest thereof, according to such evidence as shall be lakL befoi* 
you, and according to your knowledge. So help you God, 

THE OT«BR JUROas' OATH. 

SUCH oath as your foreman bath taken, you, and each of you, 
shall well and truly observe and keep. So help you God, 

NO. XIV. No. XIV. 

v*^v^u 

Oath to be adminietered by Cor<metM to Witnettei, , 

YOU solemnly swear, that the evidence which you shall give to 
this inquest concerning the death of A, B. here lying dead, shall be 
the truth, the whole truth, and nothing but the truth. 5*0 help you 
God, 



v» 



Nos. XV, and XVI. no., xv, and xvl 

Form of a Coroners* Inguintion. 

^*,4F Ik o« 5^ AN inquisition taken at B within the said 

of our Lord before W, G, gentleman, one of the Coroners of 

the said county of S upon the view of the body of A. B. there 

lying dead, by the oaths of yeomen, good and lawful men, who 
being charged and sworn to inquire for the Commonwealth, when, 
how, and by ^hat means the said A. B, came to his death, upon 
their oaths do say 

\^tben iruert bow^ vohen, and by tehat meantf toith '(vbat ifutrument he 
v)at tilled, and if it appears that he hath been murdered by a person 
knovsn, then the inquisition shall be concluded in this form .*] tovjtt. 

And BO the jurors aforesaid, upon their oaths aforesaid, do say, 
that the aforesaid A, B, in manner and form aforesaid, then and 
there of his malice aforethought, did kill and murder, against 
the peace and dignity of the Commonwealth, and the laws of the 
same, 

[If it appears to be self-murder, then shall the inqusition be concluded 

thus .*] 

And so the jurors aforesaid, thus upon their oaths aforesaid, do 
say, that the said ^. B. in manner and form aforesaid, then and 
there voluntarily and feloniously as a felon of himself, did kill and 
murder himseli, against the peace. 

\^And if it appears that the death vtas by misfortune .'3 

And so the jurors aforesaid, upon their oaths say, that the said 
A. B. in manner aforesaid, came to his death by misfortune. 

[If innocently by the hands of any person .*] 

The jurors upon their oaths aforesaid, do say, that the aforesaid 
i). B. the aforesaid A. B. by misfortune, and against and contrary 
to the will of him the said D, R. in manner and form aforesaid, did 
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kill and slay. In witnest whereof the sud Coroner ftnd juron to 
this inquisition have set their hands and seals, the day and year 
abovesaid. 



K0.XVIL 



N<^. XVII. 



Oath to be adminutered by Commissiotten of an imohent et$atc to a cre- 
ditor of tucb eitate* 

YOU do swear (or affirm, as the case may be) that you will 
make true answers to the quesUons which shall be asked you by 
the Commissioners relative to your claim agunst the estate of 

(naming the deceased insolvent debtor) now under considera^^ 
|tlon, So btlpyou God, (or, this you do under the pains and penalties 
of pejjury, as the case may be.} 
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